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LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 


TUESDAY, MARCH 13, 1928 


Umitep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON ‘THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10.30 o'clock 
a. m.. in the committee room, Capitol. Senator George W. Norvis 
presiding. 

Present: Senator Norris (chairman). 

Alse present: Senator Robert M. La Follette, of Wisconsin. 

Senator Norris. The committee will come to order. Senator 
Walsh, another member of the subcommittee is engaged in another 
hearing before the Public Lands Committee, and Senator Blaine has 
been called out of the city. 

You may proceed. 


STATEMENT OF JOSEPH A, PADWAY, GENERAL COUNSEL WISCON- 
SIN STATE FEDERATION OF LABOR, AMERICAN FEDERATION 
OF LABOR, MILWAUKEE, WIS. 


Mr. Papway. Mr. Chairman, my name is Joseph A. Padway, of 
Milwaukee, Wis., general counsel for the Wisconsin State Federation 
of Labor, and I have been sucltfor 12 years prior to my taking up a 
position on the bench, which position I resigned, and am now again 
general counsel of the Wisconsin State Federation of Labor and 
affiliated unions in that State. 

It is regrettable that I did not get a copy of these hearings yester- 
day so that I would have had them to peruse them and to have saved 
going over anything that may have been discussed fully in the hear- 
ings. Also, I obtained a copy of the bill but yesterday and have 
given it some thought, superficial. I think, because of the length of 
time. Therefore, if I go over something that has been covered quite 
fuliy by the proponents and the opponets of the bill, I hope I will 
be pardoned. 

ow. I dare say that the committee has come to the conclusion by 
this time that there is a great deal wreng with the situation as per- 
tains to injunctions in labor disputes. Iam not aware that the com- 
mittee has come to the conclusion as to some way of relief. I do 
not know. I am convinced that a change should be made. IT have 
been convinced of that for sume time. 

Senator Norris, Let me say at the beginning, the committee will 
not confine itself to the bill that. is the subject of our discussion in the 
hearings. We are not wedded to any particular bill. We would be 
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glad to have you comment on this bill, criticize it, and if you feel 
it deserves criticism, make anv suggestions that you have to make 
about amendment of the bill, or any suggestion that has to do with 
an entirely new bill, if you think that the bill before us does not 
meet the conditions as vou believe them to exist. We are anxious 
first to know whether conditions are such that there ought to be 
legislative relief, and if so. what that relief should be. 

Mr. Papway. Addressing myself then to vour first question, I can 
only say that so much has been written and so much is in evidence 
both from the reports before the various commissions and govern- 
mental bodies. and also in the decisions themselves that indicate and 
imperative situation and a necessity for relief cf some kind, and 
some relief from the injunction evil. IT call it the “injunction evil.” 
and I will support that definition by what I am: about to say. 

Now, I believe it was during the administration of President Wil- 
son that the Committee on Industrial Relations met and at that time 
made a report and I think in that pamphlet gotten up by Basil M. 
Manley, it was quite fully reviewed as to what the situation was with 
respect to injunctions in labor disputes. No doubt that has been 
before the committee and has been referred to time and again. 

But that was so recent after the passage of the Clayton Act—I 
think that the Clayton was passed in 1911—that labor still had some 
hope. It felt that there was still quite a lot of hope in the Clayton 
Act. Then came the dangerous decisions construing the Clavton 
Act and it was found that because of the interpretations. that what 
labor had objected to in the previous decisions was left in there. 
It was found that the relief sought under the Clayton Act. the act 
did not protect labor to the extent. judged by the interpretations. that 
it expected. It was an economic measure. We thought that by that 
measure, even though it did embody some of the provisions already in 
the decisions codified. that is to sav, we thought that there would be 
a liberal interpretation because of the expression of Congress. and 
that the expression ot Congress would result in more liberal inter- 
pretation on the part of the courts by way of construction. 

The cout can take cognizance of measures which are remedial 
and give a liberal interpretation. That is done every day, even 
though they do give narrow interpretations to matters which are in 
derogation of common law; but even in those measures which are in 
derogation of common law, when they are remedial in character, and 
seek to bring about betterment of economic conditions, economic 
status, they are generally liberally construed. That has been done 
by the courts in many States in passing upon acts. such as work- 
men’s compensation acts that have been passed by so many States: 
and in passing upon those acts the courts have been liberal. and so 
when the Clayton Act was proposed and passed we thought that we 
would meet with the same situation as to liberal construction. but 
we found that recently, particularly with the decisions that have 
been referred to. no doubt before this committee. as the case of 
Truax v. Corrigan, where the Supreme Court denied the State of 
Arizona the right of a constitutional amendment attacking aud lim- 
iting the State courts power with reference to injunctions. 

And the case of Deering v. Duplex. the court went further and 
held illegal a sympathetic strike. went further. in my opinion than 
the evidence warranted, and declared a sympethetic strike illegal. 
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That was done again in the Bedford Stone Cutters case, just handed 
down by the Supreme Court in the last year, as I recall. and the 
Tri-Cities case, on the question of picketing, is a denial of the plain 
provisions of the Clayton Act. 

We consider that we have not gotten anywhere The very purpose 
of the act was to afford some measure of relief to labor. The Clay- 
ton act was to aye labor the right to picket and things that are the 
concomitants of strikes; they were benefits given to labor, bui not 
in excess of the benefits of the other side, but merely to mect the 
financial force and the economic force of those who controlled the 
positions of the employees; and it was to make more equal, mor 
even, and to give labor the same advantages, or nearly the same ad- 
vantages—I do not believe that you can ever consistently say that 
labor can ever be given the same advantages by legislation. But 
what happened? In the Tri-City case Justice Taft, in writing the 
decision went so far as to say: “ Yes, labor; under the Clayton Act, 
you have the right to picket; the labor union has.” We were con- 
ceded that right. He said that there was the right on the part of 
peor to picket in times of strike, although he disliked the word 
‘ picket.” 

But what happened? He limited the picketing to one picket. I 
think he did not like the term “ picket ” being a militant term, and 
designated that particular individual a “representative” of the 
union and -then limited these representatives to one representative 
at each point of ingress and egress. That was the situation with 
regard to that. Conceding the right to picket theoretically, but 
denying it practically. 

Now, that construes the Clayton Act, yet under the Clayton Act 
we are entitled to the right to picket. In fact, it went further than 
many of the decisions, although there were decisions before that 
which limited the right to picket, but as I said, it went further than 
any of the decisions, and being a decision of the United States 
Supreme Court, had a very, very bad cffect upon the courts so far 
as the administration of these cases was concerned, for the Tri-City 
case was followed by the State courts. I can give my experience 
in Wisconsin. We have had many strikes there and when these in- 
junctions came before the court, which my associates and I have had 
occasion to handle, we have found the courts adopting the expres- 
sions of the Tri-City case, although in our State it is within the dis- 
cretion of the chancellor to issue the injunction or not, as he sees 
fit. But the judges, as 1 result of the Tri-City case, rather infer that 
they should follow the precedent established by Judge Taft and the 
courts have universally, in Wisconsin, whenever the question has 
been put to them, limited picketing to the use of one picket, ro matter 
how large the plant, one picket to each entrance of the plant. 

The judges take that position—while thev will not say that they 
are taking it but that is what they do. They take it and infer from tbe 
Tri-City that picketing is limited to one picket no matter how large 
the plant. No matter how much we argue, or how much we endeavor 
to get them to interpret the decision in some other manner, we can not 
get the courts to change. 

I will in a moment, refer to a situation that is pending this very 
day in Wisconsin. There is a strike on in Kenosha that will illus- 
trate the argument I sm making now. 
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With reference to the Clayton Act. which we have been discussing, 
we took that act in Wisconsin in 1915, and embodied it into our laws 
and it became a part of our laws in Wisconsin. The tendency of the 
courts seem to be, and of our supreme court there, to narrow and re- 
strict the interpretation. There is a case arising out of 2 dixpute be- 
tween the employer anu the employees in an automobile plant--the 
Munday case—which came under the p. ovisions of that law, which 
is now on the statute book of Wisconsin. 

When that case came up—the strike arose out of a difference as to 
the open and closed shop—the case came up as a result of the dis- 

ute as to the general conditions but the main dii'zrence seemed to 
the question of the open and the closed shop. 

The Supreme Court of Wisconsin held that a strike for the open 
and closed shop was not a strike involving (he terms or conditions 
or labor, and therefore, was not within the purview of the Wisconsin 
“Clayton Act.” ; 

Now, I do not know how the court came to its conclusion. It gave 
some reason for it. The very act. the very situation that brought the 
Clayton Act into existence was the question of unionization. Jt was 
a union measure. It was a union bill. It was fostered, and asked, 
and prayed for by unions. -o that they might organize, and preserve 
their organizations. and work out details incident to their organi- 
zation policy, declare their policies which had even been declared by 
the courts; the courts admitted that unions were not unlawful con- 
spiracies; that act. one of the fundamental ideas of it. was to permit 
unification in evervthing that might go with a union; yet that was 
deelared by the -upreme court not to involve a question of open and 
closed shop. that that did not involve the terms and conditions of 
labor, and therefore. that strike or the effect of it, and the acts as 
referred to in that strike. was therefore not within the protection of 
the act. 

So in Wisconsin if that law were permitted to remain on the books 
of the State. the law that we had. which was the same as enacted 
by Congress. the Clayton Act denied us the right to strike for an 
open or closed shop. and denied us the benefits of the act. 

Well, we went back to the legislature, the labor unions did, that is, 
with the help of our icgislative committee and myself—we simply 
amended that bill in Wisconsin by cutting out some of the provisions 
which the court held limited the application and we put in the words 
“any dispute affecting labor.” We amended it. made the act read 
so that it would say. “any dispute affecting labor ” shall re_eive the 
advantages and hen-tits as set forth there, and that is the way the 
matter now stands. It ha~ not been submitted or passed upon again 
by the supreme court. No court interpretation has been had as yet 
on the act as amended. 

We found another situation. I am simply giving you this to show 
you how the courts have approached the subject as to interpretation 
of these various labor acts. 

This is a little departure from the Clayton Act. but I want to refer 
to another act which we have in Wisconsin. We have an act in 
Wisconsin that says whenever a strike occurs in a plant it is neces- 
sary on the part of the employers or owners of the plant, in aUvertis- 
ing for help, to state the fact a strike exists in the newspapers. The 
purpose of that is, so that men coming from a distance may be ap- 
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prised of the fact that there is a strike in existence and may not come, 
and generally it would be advantageous and of some help to em- 
Pee engaged in the economic struggle. 

Well, that matter came before the courts in the West Allis Foundry 
case. West Allis is a suburban city adjoining Mi waukee. 

The courts held this, that while the law was ccnstitutional. yet if 
the employer had been able to obtain sufficient help so that his pro- 
duction was not curtailed, a strike was no longer in progress, and it 
was unnecessary for him to advertise that there was a strike in exist- 
ence. The case was brouvht to the attention of the State courts. as 
the result of a strike of molders and other men who were engaged in 
the same work and were members of the molders’ union. The union 
had advertised and announced that a strike was in progress. None 
of the men on strike had gone back to work. ‘They were still all out 
on strike, but they had taken up, because of the prolonged strike, 
taken up work in other shops; most of the.a had. As I recall, one or 
two were still picketing, carrying banners up and down in front of 
the plant. The employer had advertised and did not state that 
there was a strike on, and had thereby obtained help. Then the 
district atttorney was apprised of that fact, and a warrant was 
issued, and the case was tried in the criminal court. The court that 
tried the case found that the employer was guilty of violating the law. 

Our supreme court said that the employer's statem 1: to the effect 
that his production was no longer curtailed, that he had enough hel 
so that the production, as compared with previous production, previ- 
out to the strike was par, that, under such circumstances, no strike 
was in progress. 

I think that, from the very fact that they were advertising for 
men, for help, would indicate that that was not a fact, but the em- 
plover contended, under oath, swore to ‘t, that the additional help was 
needed to increase production, that he had gotten to a point where 
the production was equal to“Rnd even Jarger than it was before the 
strike was declared. 

Well, when that law was nullified we had to go to the legislature; 
I was thea a member of the Senate of Wisconsin; we drew a bill; 
that is, the Wisconsin State Federation of Labor legislative commit- 
tee and myself; we planned and we drew a bill which defined when 
“a strike is in progress,” and so we have on the statute books in 
Wisconsin, and hawe had since 1925, a law which says that a strike 
shall be deemed in progress when the general concomitants of 
strikes are in existence, and when an international union, or a na- 
tional union declares that it is in existence or When there is picketing 
going on, or when any of the former employees are not back on their 
former jobs, 

The bill was bitterly fought. Thanks to the assistance of Senator 
Blaine, then governor, the bill was passed and promptly signed. It 
is now a law, 

We have in Wis: onsin a law which I would like to suggest, seeing 
that you ask fer some sugyestions as to other bills and new bills. 
We have on our statute books a law that says before an injunction or 
order may issue in labor disputes notice shall be served upon the other 
side at least 48 hours previous. This is a specific hmitation. The 
limitation in the Clayton Act is general and of no force. 
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Now, many of the opponents of that measure, I remember, wher 
it was before the committee of the Wisconsin Legislature, in the 
committee hearings, many of the opponents contended that it was 
unconstitutional, and that it was an act that was going to limit 
the jurisdiction of the courts. They also contended that there would 
be irreparable damage if the courts should have to wait 48 hours. 
“ Why,” they said, “in 48 hours’ time they can destroy the plant ” and 
that they can do thus and so. And thev pointed out various things 
in alleged justification of their position. They said that it would 
be disastrous if they had to wait. Well. we have that ac! on our 
books now and have had for about three years. We have had some 
strikes, and they have not proven disastrous at all. We have found 
that generally it has had a very good effect in that injunctions were 
not applied for in many instances of the dispute. ° 

And I would suggest that whatever measure is had that some 
limitation of that kind be included. The constitutional test of it 
may be had later. I think for the time being it would be well to 
enact, in connection with any measure, this measure or any other, 
a limitation that notice shall be served upon the other side at least 
48 hours before an order issues. My reason for it is this: The 
injunctions that are generally signed by judges in labor disputes 
are those which are prepared by lawvers in the employ of the 
employer. They are able lawyers. They have studied the injunction 
procedure and know it very well, and the language that goes in 
there usudlly is based upon general allegations as to a conspiracy 
and everything else perhaps murder, including that, too, and of 
course. it is claimed that when such allegations are made under 
oath and submitted to the judge that he must issue the injunc- 
tion they request ; and the injunctions, in general, all follow the same 
form. Under the procedure everything is adiissible and they in- 
sist that everything is going to happea. as was brought out in the 
recent hearings in connection with the railroad and coal strikes, 
which is familiar to this committee. 

But the injunction is based upon those allegations. Now, if 48 
hours’ notice could be given to the other side it would do this, it 
would give an opportunity to the labor union and its attorney to 

o before the court and argue the matter before the court will sign 
the blanket form of injunction that is submitted. Once that is 
signed we find that we have great difficulty in cotaining any change. 
It it is not changed before it is signed and submitted we find that it 
is very difficult to obtain a change afterward. The judge is very 
likely to say that it has been signed and let it go at that. It is 
signed and then it stands as a temporary restraining order. 

We find that these temporary restraining orders are uusually ex- 
parte orders and the judges are usually inclined to leave them stand 
and not modify them. We have great difficulty in obtaining a 
modification. But if the judge has not yet issued the injunction, if 
notice must be served on the other side. and we vo before the 
Federal court, or any other court, State court, and we argue the 
matter as to what ought to be excluded from that injunction, 
generally some of the arbitrary provisions will not go in, because 
there is opportunity to make reply to the court. and to show the 
court what the true situation is and to have the whole story before 
the court. And. so. IT say. Senator, although it will be contended 
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that it is unconstitutional by some, that this committee ought to in- 
clude some provision in framing a bill that is similar to the pro- 
vision which is contained in the Wisconsin bill. I think that the 
committee could do that. I suggest a provision similar to that. 
I do not think that it will be declared unconsititutional as being an 
unreasonable limitation upon the powers of the equity coarts. 

Now. it may be asked by the opponents if this has been passed 
upon by the courts of Wisconsin. It has not. It will be some day, 
no doubt, but it has not been yet passed upon. 

But I can not see any reason at all as to why a limitation of 48 
hours in labor disputes should at all be as drastic as to contend that 
in that time, in that period of time, there will be a general destruc- 
tion of property. If there is to be, the injunctional order will not 
have the effect of preventing it. 

Senator Norrts. Now, since you have had that law on the statute 
books of Wisconsin have there been injunctions issued ? 

Mr. Papway. There have been injunctions issued. 

Senator Norrts. Many of them? 

Mr. Papway.. No: not a great many: about three. I should say. 

Senator Norris. Was the question raised before the lower courts 
as to its constitutionality ? 

Mr. Papway. No: it was not. raised. The provision is operative. 
T understand the orders were signed until after that period. 

Senator Norris. Has it resulted in any destruction of property? 

Mr. Papway. It has not. That has not been the situation at all. 
And when it is necessary to obtain an injunction order immedi- 
ately to prevent the immediate destruction of property, does it not 
occur to one that the police force and the marshals and the sheriffs 
are the people to prevent all of that? Will the injunctional order 
served upon men about to destroy a plant like we are led to believe 
thev they are about to do from the way these matters are brought 
up—will they, if they are Misposed to do that within 30 minutes, 
have any more respect for the injunction, or listen to that which is, 
IT may say. a script and couched in formal language which the mem- 
bers or the men on strike do not usually understand until it is 
explained to them—will that prevent them from doing that which 
they would do without it? Is it at all possible to conceive that? Ts 
not that a situation for the police force or the sheriff's foree or the 
marshal’s? They can for a period of 48 hour:’ time take care of such 
2 situation as that. 

_ The injunction. of course. when it comes to the question of the in- 
junction preventing anything, it will not prevent anything but what 
the sheriff. the police, and the marshals could prevent. They could 
prevent it just as well. except that they can not prevent the payment 
of strike benefits. That is not within the purview of the duty of a 
sheriff. or the police or the marshals. As to those things. T contend 
that it is reprehensible to issue injunctions: vet. as to matters of that 
kind, they can be reached by an injunction iscned after notice: but the 
things generally sought by injunction, the immediate effort of 
ex parte injunctions are things purely within the power of the 
police to prevent, and things that they ought to prevent: bat an 
Injunction can no more reach those things. an ex parte injunction, or 
dispose ef them than any other court order. The fact that there is 
a court order prohibiting it. does not prohibit a man from commit- 
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ting arson or vandalism if he is so disposed. Those are acts which are 
criminal. They are crimes against the State. offenses against the 
iolicy of the State and the Jaw already prohibits them; that should 
be within the purview of the police and not within the field of in- 
junctions. 

An injunction should not be used, as a police measure, for the 
curbing of crime. But it is. 

It is usually urged that there will be murder, violence. crimes coni- 
mitted. That is the thing that generally brings about ex parte in- 
junctions, but the injunction should not be used for the purpose of 
preventing those things. If the men are going to obey the laws by 
Injunctions which thev are obliged to obey without them, why can 
not the police enforce them. If a man is going to disobey the Jaw. 
an injunction will not restrain iim. No man is restrained from 
burning down a house because there is an injunction which re-train- 
him from burning it down. He has no right to burn it down anv- 
how. The law prevents him from doing that, just as much as the 
injunction does. He is not prevented from doing that by an injune- 
tion. but by the weneral laws of the State. That is the declared policy 
of the State, by statute. or police authoriy. 

That, to my mind, convinces one of the absurdity of the injunction 
for preventing crime, and therefore I say that 48 hours’ notice ix 
not going to result in irreparable injury. 

Neither is it going to © upair the objects scught to be prevented by 
injunction and lack of 48 hours’ notice will not in any way deter 

those from committing acts which it is alleged that they conimut. 
The provision ought to be incorporated in the bill. It will be of 
great advantage and benefit to labor and Jabor unions, if they can 
be given an opportunity to come into court before the chancellor 
and assert their rights as they relate to the particwar strike and 
acquaint the court with the facts before the injunction is issued 
at all. I hepe that that can be included. I think that the Supreme 
Court would sustain the constitutionality of that provision, as it is 
not unreasonable. 

That is a constructive suggestion that I offer to the committee. 
That is a thing that I think worth while. 

Now, what is happening to-day; we have a strike in Kenosha, full- 
fashioned kniiting and hosiery workers or. strike. There is a plant 
that employs about 300 workers, perhaps more in that. particular de- 
partment, and all but about 20 are out on strike. The strike is still 
in progress. The strike has proceeded for a month, and there have 
been no acts of violence of any consequence except two, and those 
two were the throwing of bricks through windows into the homes 
of two strike breakers, and in those instances—this is merely the 
opinion of the union officials and of myself, that it is the work of a 

rivate detective agency, industrial engineers as those particular 
individuals style themselves, who have engaged men to commit thoxe 
acts sc that their employment, the employment I mean of the private 
detective agents can Ye prolonged. 

Now, we have questioned every individual member of that organ- 
ization pertaining to these incidents, und every stuiker has emphati- 
cally denied that he committed any such act, and we have every 
reason to believe them. An@ then, Kenosha is a small community. 
made up of people who are not given over to any of that kind of 
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work at all. If they wanted to do anything of that kind there in 
much more opportunity to commit offenses or crimes of that kind 
than of throwing bricks through windows. 

I think that has been the only two occurrences of consequence. 
And, as I say, it is the belief of the officials of the union, and my 
belief, that that was done by these private detectives employed by 
the company. 

ees Norris. What is the nationality of these employees on 
strike ¢ 

Mr. Papway. These employees, I think, are 75 per cent American. 
In the hosiery industry the emplovees are very young, perhaps aver- 
aging from 20 to 45 or 40 years of age. When they reach 40 or 45 
it affects their eyes and they have to quit, consequently you do not 
tind any old persons working in that industry. 

Senator Norris. Well, are they men or women? 

Mr. Papway. They are about—they are about two-thirds men and 
one-third women in this particular-setrike. 

Now, there is a situntien, wheteaver.acmonth. or a month and a 
half, this strike has peem ie pat Thee inatances of the bricks 


I have referred to: oe injunctiou 
I snppese, + ‘ing that they 


was asked for. -They :samt-adbdng, \ 

might settle i Taga a I do not -knew.: But evervthing 
went along all right. : The statite, likewise, whemthe:dajunction was 
issued. was the same, Mr. Chairman, as.it was two weelts before that, 
ur practically as it was one day after the strike, for that matter. 
Whe the bill was filed with. the Federal judge of our district court 
it was set forth in the terms of—well, the usual tecms. ‘They set out 
that there waa. a. i on footy:and that, there would be terrible 
things happening and that the. injuzses will: ‘bd irreparable, and all 
of the usu ations that call. for the most drastic:infection. 

I neglected to. bring a copy of the injunction with me. ' It is now 
on the way here by, air but I wired for quotation of some of 
the drastic provisions in that am a ar and [ will take occasion 
to refer to them.. .2¢ is quite likely IL did not bring them here with 
ine. I thought I had.them. I will stage :what those are and then I 
He send a copy of the injunction to the committee, if I may do 
that. een? ae ee ea 

The injunction, among other things, limits the rights with respect 
to picketing and with respect to walking in the vicinity of the plant 
and the streets adjacent thereto, and then limits every form of picket- 
ing. It is the most drastic injunction that has been issued in the 
State of Wisconsin within my experience. Picketing of every kind 
is prohibited and every kind of restraint is given by the Federal 
court in this order. 

Senator Norris. Is that done, is that injunction issued on the 
theory that your law does not apply to the unionizing of the mill? 

Mr. Panway. No, sir; that is not in dispute here except indirectly. 
It is issued upon the allegations and complaint that these men will 
commit these particular acts. The bill in equity says that they 
will do terrible things, that there will be the destruction of property, 
and there will be acts of violence to persons there. There has not been 
an act of any consequence during the time of the strike, and no 
irouble of any consequence on the picket line in over a month.” 

Senator Norris, Was that injunction issued without notice? 
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Mr. Papway. That injunction was issued without notice, sir. It 
was an ex parte injunction. 

Senator Norris. Has there been any move made to modify it? 

Mr. Papway. There has not, because it was issued last Thursday. 
und I was on my way to Washington on Friday; I have not asked for 
a modification, because I have felt that two or three days might not 
disrupt our ranks. If the injunction is continued longer, I am afraid 
that it might, and I have already dictated my papers for a modifica- 
tion of it; but if it is denied, I do not know what will be the end. I 
think that it will probably disrupt the strike. It will weaken it and 
break it. We can not cope with the situation if they are permitted 
to go out into other fielkls and bring in strike breakers. If we are 
permitted peaceful, picketing, strike breakers will not come in. 

Senator Norris. What were the issues, and what caused the strike? 

Mr. Papway. The issue there is this: On a certain day the plant, 
Allan—A Company, Allan-A plant announced it would change its 
method of production; that is, knitting machines are controlled by 
expert knitters, and there is one knitter to every machine. It is pro- 
posed to put one knitter on two machines and give him one helper. 
or two helpers. That is the situation, two helpers and one knitter. 
Within the course of -time it is expected that these helpers will be 
knitters and at the present time while it will just limit the number of 
knitters to be had, because it is 2 highly skilled work, ultimately they 
will have a surplus of labor, and with the surplus of labor they 
will be able te bring down wages. At the present time wages in 
the knitting industry are fairly good. Men earn in the neighborhood 
of sixty and sixty-five dollars a week. 

It is not high when you consider that it takes young people in 
the industry and at about the ae of 38 or 40 they have to leave the 
industry because their eyesight becomes impaired, and are otherwise 
physically impaired as a result of the work they are engaged in: but 
for the time being it is an industry that is fairly well paid and there 
is not an oversupply of workers; but the tendency is by creating 
more knitters and through the employment of these helpers to have 
more knitters, have an abundant labor supply, and in that way they 
will be able to reduce the wages that are now paid. Now. the economic 
trouble involved there is as to the future, and it is simply a case 
where the union saw that situation and so they*put it up to the em- 
ployer. They went and asked for a conference with the employers, 
for the leaders of the union and the owners of the plant to hold a 
conference. Otherwise things were satisfactory. Wages were satis- 
factory—hours and employment and conditions. Everything else 
was satisfactory to the employees, except they did not want to see a 
situation brought about whereby their wages would be lowered as a 
result of surplus of knitters and their health impaired by working 
two machines. They did not want to see a situation brought about 
whereby they might either lose their position cr be made to come 
down so low in the future in wages by competition with surplus labor. 

Senator Norris. Well, what plan to this time had been the method 
of training apprentices under the old system; how did they learn the 
business; how did they manage to become skilled in it? 

Mr. Papway. One apprentice to two, three, or four koitters, ax 
many as may be required. But now the situation is that tiere shall 
be one knitter to two machines, and two helpers. 
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Senator Norris. You do not get my idea. I mean prior to this 
time, when this change was made. Prior to the time this change was 
made, what was the method of training apprentices? Suppose that 
I wanted to become a knitter, wanted to become an expert in that 
line of business, how would I go about it? 

Mr. Papway. Just by being apprenticed to the knitter, the expert 
knitter. That is the only thing. It was done tha same way then 
as now. 

Senator Norris. Yes. 

Mr. Papway. Except that now there are two apprentices to one 
knitter. If there are 100 knitters there would be 200 apprentices? 

Senator Norris. Yes. 

Mr. Papway. Whereas formerly if there were 100 knitters there 
would be, say for example, only 25 apprentices, you know, or just 
the necessary number to take care of the industry. 

Senator Norris. I understand. The union’s position is that the 
high number of apprentices they have now is unnecessary. 

Mr. Papway. They will be unnecessary in number. If the ap- 
prentices are doubled that will reduce the number of knitters that 
they have. The fact is that just before the strike, I think, two 
expert knitters were discharged and let go because their places were 
taken care of by four apprentices; they will have a surplus of labor, 
and by figuring that way they will be having many apprentices; 
labor will be cheaper for them. The union claims that it will be 
more expensive to operate the mill. That is merely a matter of 
issue. I do not know. I am not convinced of that. They will have 
so many apprentices that thev will simply displace expert knitters. 
That is an economic strugyle that has given rise to this situation. 

However, the point I want to call to your attention in connection 
with that strike is this, Mr. Chairman: The men did not want to 
go on strike. They wanted to remain at work and to confer with 
the cmployers. I forget the time now, the dates, but I think it is 
somewhere near a month ago, or five weeks ago, the employers 
tacked up a sign on the door of the plant—I do remember the date 
now, February 11 or 15, which read as follows—I do not know the 
exact wording. I will get a copy of it in connection with this bill, 
in answer to your question in connection with that, and I will send 
it to you; but it said, in substance, that from to-morrow this plant 
is on a nonunion basis, only nonunion employees, only employees 
who are not union—TI do not think they used those words, but only 
men who are not members of the union may return to work, 

This was not a question of a strike brought on by the union. It was 
action taken by the management. It was a lockout, as is known to 
labor circles. It was a lockout. In other words, the emplovers told 
these men they could only return if they returned as nonunion men. 
That is, they had to be nonunion men. The union men could not do 
that, or would not consent to return to work on that basis. 

Senator Norris. What happened the next day? 

Mr. Papway. Next day, out of about 320 persons, 3800 refused to 
wy back. There were about 320 emplovees, and about half of that 
number were members of the union, but 300 of them did not return 
to work, woutd not return to work upon that basis. “Phe union was 
sufficiently infliential in talking to those who were not members of 
the union and asked them not to return. and they did) not return. 
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' Picket lines were institut-d—more than one picket, more than 10, 
perhaps two or three do; i—and as employees went to work there 
pickets would talk to them, and it had its effect in maintaining the 
strike or lockout. They brought almost everyone out, for there are 
but about 20 persons working there now. 

Senator Norris. Well, are they getting new employees? 

Mr. Papway. Well, I do not think that they have many employees 
in there now. They probably have 25 or 30. What they are doing, 
they are filling their orders, but they are doing it by having their 
goods manufactured and sent in from other cities to the Allen-A Co., 
and then they are shipping it out, filling their orders in that way. 
They have not yet replaced their employees. At least, they have not 
as long as the picket line was in existence. 

Then there came this injunction, and the officers of the union and 
the members of the union were called in. I called them into confer- 
ence—all of those engaged in this strike—and told them that ¢o far 
as the injunction was concerned, “ You must. obey it, and you will 
have to take the pickets off the line.” 

There is only one thing that the able counsel who: prepared this 
injunction overlooked, and that issympathizers—wives and daughters 
of members—and so we are able as yet to act through them. If they 
had asked for a modification of it to include them, I probably would 
have had to have remained there, let this invitation go, and stay 
there, if I had thought it would limit them or apply to the sym- 
pathizers. If it applied to the sympathizers, it would be disastrous 
to our strike. 

Now, with the wives and daughters and sympathizers of the em- 
ployers we are maintaining a very effective picket line. I do not 
know in my absence now what is going on. I suppose, seeing the 
sympathizers are omitted from the injunction, what I suppose they 
will do—it has been done before in the steel strike, which I handled 
in 1920 or 1921—I suppose they will ask to have it amended. I do 
not know just what they will do. It all depends, I assume, on the 
present outcome. I am not going to pass on that—that is, pays my 
opinion on it—but I suppose they will ask for it; but we have been 
able to maintain an effective picket line with the wives and daughters 
and sympathizers, one which will, I believe. keep things in status quo. 

But, I direct your attention, Mr. Chairman, to this: It is the 

olicy, Wisconsin has declared it as its policy, and the Federal 
judge there; and I want to say this, although not intending to be 
personal, that our Federal judge there is a just man and is, I think, as 
fine a man on the bench as any man could be. He is not at all per- 
sonally inclined, as are some Federal judges, to take a position against 
labor. He is manifestly fair; but the injunction was asked for and, 
acting upon the authorities und the decisions, he was within his power 
in doing the very thing he has done. I had, of course, expected that 
since the Federal courts do in many instances follow the policy de- 
termined by the State courts. where there is nothing to the contrary 
or no constitutional question is involved. I had expected that the 
injunction would not be as drastic as it was. and would have relied 
on our State law and asked that notice be served of at least 48 hours 
before the return of the order to show cause on the workers and the 
union before using a restricting order. 
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Senator Norris. Now, in their petition what did they allege that 
gave the Federal judge jurisdiction rather than the State courts? 
What Federal question was involved in it? 

Mr. Papway. I think there was diversity of citizenship in the case. 
[ do not want to make that as an absolute statement, but I think that 
is the situation and that the Allen Co. is not a Wisconsin corpora- , 
tion. I think that they alleged diversity of citizenship. 

Senator Norris. From your experience and observation, what 
woukl happen, to what extent would injunctions in labor disputes 
issued by Federal judges be reduced if Congress passed a law taking 
away from the district courts. Federal district courts, any jurisdic- 
tion on the ground of adverse citizenship? Would that help the situ- 
ation any ¢ 

Mr. Papway. I can see that it would. unless unconstitutional. 

Senator Norris. We have a bill before us, pending before this com- 
mittee to do that. 

Mr. Papway. If that were done. it would extend that work, of 
course. to the State courts. 

Senator Norris. Would there be any constitutional objection to the 
passage of that kind of a law? 

Mr. Papway. I am not prepared to say. I would say, using my 
academic knowledge, to be as frank with vou as the question is put, 
I am fearful there would be. 

Senator Norris. We would like to have your opinion. 

Mr. Papway. I am fearful that there would be. I am fearful that 
the Supreme Court of the United States would declare a law or that 
kind unconstitutional, 

Senator Norris. The reason why a Federal judge has jurisdic- 
tron——- 

Mr. Papway (interposing). Is by act of Congress. 

Senato” Norris. In cases of that kind, I mean by virtue of adverse 
citizenship. is because Cougress has passed a law giving them juris- 
diction, On that ground can not Congress take that away ? 

Mr. Papway. I do not think that you could take away the juris- 
diction to adversity of citizenship between citizens of different States; 
take that out of the Federal courts. I think that that would raise a 
constitutional que=tion, 

Senator Norris. Yes: but the district court is just a creature of 
Congress, and every jurisdiction, every Federal jurisdiction it has 
comes from congressional acts. 

Mr, Papway. Then, may I answer that by another question? 

Senator Norris. Yes. 

Mr. Papway. And say this: Could Congress in an act deprive the 
district courts of juridiction in equity cases entirely? 

Senator Norris. Why, I do not see why not. 

Mr. Papway. Putting it to me that way, I am inclined to agree 
with you. 

Senator Norris. Let me make this suggestion. 

Mr. Papway. Yes. 

Senator Norris. Under the law as originally passed a great many 
years ago. these district Judges had jurisdiction by virtue of adverse 
ettizenship in cases involving &2.000. 
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Mr. Papway. $3,000 now, is it not? 

Senator Norrts. Well, I think at was at one time $500. 

Mr. Papway. Yes. 

Senator Norris. It was then increased and has finally been brought 
up to $3,000 now. Unless $3,000 is involved in it they have no juris- 
diction on account of adverse citizenship now. 

Mr. Papway. No. 

Senator No.rts. They formerly did have. Congress took that 
away by changing the statute. Could not Congress say now that 
they could not have jurisdiction in cases where a million dollars was 
not involved, or less than a million dollars, if they can change it from 
$500 to $1,000, and from $1,000 to $3,000? Why can not Congress 
increase it without limit and virtually take it away entirely ? 

Mr. Papway. I am not inclined to agree that Congress could take 
it away entirely. I might advance another reason that has just 
occurred to me, and that is this: The question I put was the question 
as to whether Congress could deprive the Federal district courts of 
equity jurisdiction. I think that Congress could. Why not create 
the district courts into courts of law, provide that they should have 
jurisdiction over law questions only? I think Congress could do that. 

I was a judge in a court of law. I had no equity jurisdiction, no 
jurisdiction over equity cases at all. . 

Senator Norrts. Congress can abolish the clistrict courts if it 
wishes ? 

Mr. Papway. Yes, sir: and the question also, of course, is con- 
ceded among lawyers, and it is elemental that the jurisdiction of the 
Federal court is that which Congress gives to it. and I think that 
Congress could simply declare the Iederal courts to be courts of law. 
Tor instance, say that the district courts are courts of law, district 
courts of the United States; and then there could be created sep- 
arate visancery divisions; likewise Congress could refuse to create 
chancery divisions, 

Senator Norris. Why could not Congress say, by law, that here- 
after no district judge should issue an injunction in anv case? Now, 
I am not contemplating such a law. I do not think anybody is. 
I am only using that as an illustration of the power of Congress in 
the matter. But the reason they issue injunctions is because of the 

ower that Congress has given them. Why can not Congress take 
it away ? 

Mr. Papway. I can not see why not, unless it come in some way in 
conflict with the prohibition against depriving citizens of property 
without due process of law. 

Senator Norris. Well, they will still have the State courts to 

0 Into. 
P Mr. Papway. Yes; they will still have the State courts to go into, 
but have they not the right to go into the Federal courts in case of 
adverse citizenship¢ Is that not a constitutional guaranty ? 

Senator Norris. Originally, we did not have such a thing as a dis- 
trict court, when the Constitution was adopted-—— 

Mr. Papwar. No; we had the United States Supreme Court and 
such inferior courts as the Congress may from time to time ordain 
and establish. 

Senator Norris. Until the Congress established the district courts 
we did not have them. 
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Mr. Papway. ¥es. And Congress abolishe! the circuit courts. 
‘That was abolished entirely. 

Senator Norris. Yes. ; 

Mr. Papway. I forget when that was abolished, but it was in 1912 
or 1913. 

Senator Norris. Several years ago. 

Mr. Papway. Congress abolishe the circuit courts. Now, if they 
could abolish the circuit courts, or the circuit courts of appeals, the 
can abolish the district courts. I will change my statement that 
made at the outset, that Congress could not. 

Senator Norris. It has been argued before the committee here, by 
able attorneys, that we could not do that. 

Mr. Papway. I do not know why not. 

Senator Norris. But nobody has given a satisfactory analysis of it, 
tomy mind. It is conceded by everybody, so far as I know, that we 
change the jurisdiction, we can modify it, or alter it at any time, but 
it is claimed that we can not, having once given jurisdiction to the 
courts, that we can not take it away entirely. Just where that line 
is seems to be very indefinite, and if you can show us just where that 
line is, if there is such a line, I would like to see it, have it pointed out. 

Mr. Papway. Well, I would not want to, at this time, suggest any- 
thing along those lines, because I am not equipped or prepared to 
discuss it at length. I simply say, because you have put the question 
to me. I can’t see why, by congressional act, why the jurisdiction 
can not be greatly limited. or the court entirely abolished. Now, it 
occurs to me that that might be done. 

Senator Norris. It is conceivable to my mind that it would not only 
have the power, but that if the right kind of law were enacted you 
could simplify the procedure very greatly and lessen the expenses im- 
mensely, if we abolished all courts below the Supreme Court and then 
made, by proper provision, a way of going from the State courts 
to the Supreme Court of the United States. I do not see where there 
is any constitutional provision that would come in conflict with my 
suggestion. 

Mr. Papway. Would that be a practical suggestion? And could 
the Supreme Court of the United Staies take care of all of the work? 

Senator Norris. It would all depend upon the cases that the law 
permiited to come up, and I should think that it would not. increase 
the work of the Supreme Court any. Instead of having two sys- 
tems here running side by side, with their immense overhead ex- 
pense. we should only have one. Our judicial procedured, it seems to 
me, taking the State and l’ederal courts together, is a very cumber- 
some affair, with the result that it costs the taxpayers immense sums 
sums of money to keep then) going. You can go into a State court, 
as I hava done just as a matter of curiosity, in the same city, and go 
from the district court of the United States, where they are trying 
a case. where I made a visit, they happened to be trying a liquor case 
before a Federal judge, and I listened to it for quite a while, and 
then I went over to the State court and they happened to be trying 
a liquor case. They were both the same. They were operating, one 
a Federal court and the other a State court, each on2 with all of 
its overhead, all of its marshals in the one case and deputy marshals, 
and criers and in the other case sheriff. and his deputies, but there 
were two systems of jurisprudence side by side. 
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Mr. Papway. Well, how would you try those cases where there is 
a violation of an act of Congress? Congress passes a prohibition act. 
It annexes penalties. There has been a violation of the law. Now, 
that is a violation of a Federal law. Will you then, will Congress 
vest the jurisdiction in the State courts? 

Senator Norris. I am not apt in my illustration, because Congress 
has passed under a constitutional provision, a prohibition act, and of 
course that probably gives the Federal courts jurisdiction. 

Mr. Papway. Yes. 

Senator Norris. But in the most of these cases that illustration 
would not apply. 

If you come from Wisconsin to Nebraska and sue me on a promis- 
sory note, and you do it ir a Federal court. Five thousand dollars, 
we will say, is involved in it. 

Mr. Papway. Yes. 

Senator Norris. Now, if the law I have suggested were passed you 
would have to sue me in the State court, and why shouldn’t you? 
If you come to Nebraska and you commit murder then you are tried 
in the State court, where a human life is at stake. If you are so 
afraid of that State court, where vou have $5.000 involved, you 
ought to tremble when your life is at stake in the same court. 

Mr. Papway. That is an apt illustration. I am not going, of 
course, into the feelings of the people of the community as a whole 
in the different States, citizens of different Stetes, desiring to be 
tried in the Federal courts, when there is a diversity of citizenship. 
I am not going into that. There was probably a basis for it. but I 
can not see why that can not be so. Here you can go in and try 
case, involving property in the State courts, even though there is a 
diversity of citizenship. 

Senator Norris. I can see originally that there was a reason for 
defending citizens of one State from the citizens of another State by 
permitting them to get into Federal courts, on the theory I suppose, 
that there may have been something to it 100 years ago, on the theory 
that the State court would be prejudiced if you come to Nebra:ka, 
because vou came from Wisconsin; but that is not true now. Now. 
no lawyer whe has had experience will claim that there is anything in 
that. If you get into the State courts that may not be as good, but 
as I hve in the State of Nebraska, if I want to commerce an action 
on .: $5,000 note against you I would be compelled to go into the 
State court. 

Mr. Papway. Yes. 

Senator Norris, And that is giving to you, because you come from 
Wisconsin, @ privilege which we do not give to our own citizens. 

Mr. Papway. Yes. 

Senator Norris. And no one claims, who has had any experience, 
that the State court would not give you just as fair a trial as in a 
Federal court. 

Mr. Papway. Yes. I agree with you. I do not think that there is 
. any necessity longer to provide against State lines in judicial mat- 
ters; there is no necessity on account of prejudice for citizens of one 
State to go into the Federal court when suing citizens of another 
State instead of going into the State courts, With that T must agree 
with you. 
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Now, it occurs to me, about this bill, which we have here—may I 
pute question to you, Mr. Chairman, since you have introduced this 
supject ¢ 

If your position is correct, and I have come to the turn of mind 
where I agree with your argument as to the law, but can not a law be 
passed, if you can limit the jurisdiction of Federul courts, which will 
limit jurisdiction in matters affecting labor disputes to the States? 
I know that there are those who say that that is class legislation, if 
Congress attempted to make it apply in labor matters only. Is that 
class legislation? JI am not so sure that it is, and I am not so sure 
that if Congress can limit jurisiliction that it can not also say that the 
jurisdiction shall vest exclusively in the State courts with respect to 
labor disputes. 7 

Senator Norris, Even if it could, for the sake of the question, there 
would be a very serious objection to saying that a court can have 
Federal jurisdiction over other cases, but can not have it over this 
kind of « case. 

Mr. Papway. Yes, siz. | 

Senator Norris. ‘The law, it seems to me, to be fair with everyone, 
ought to be general in its terms, so that a question of class legislation 
could not arise. If we limited the jurisdiction of the district courts 
of the United States we ought to have it apply, I should think, to 
everything. 

Mr. Papway. Well, a labor dispute is a matter that can be taken 
into the State courts very easily. It affects a situation that is gen- 
erally within the confines of the State border. It is brought into the 
Federal courts simply because of diversity of citizenship, or because 
of property belonging to citizens of another State. Now, I do not 
think that by inference that could be construed as un attack upon the 
fairness of our Federal courts, nor do I think that that would be sub- 
ject to the attack that it is class legislation. I can not see why the 
dispute should not be settled-right in the State courts of the State 
where the dispute arises, where the men, where the employees and 
the employers are, where the plant is located. 

‘The State court could handle the matter and vou could remove that 
question or that jurisdiction entirely from the Federal court. I will 
say this frankly: I am not saying that by the way of an indictment 
of the Federal courts at all, but labor does not feel kindly toward 
Federal courts. ‘The statement I am making now, asking that these 
eases be removed from the Federal courts, or that they be taken out 
of the Federal courts, or that the Federal courts be deprived of juris- 
diction in this matter, is based upon the sad experience labor has had 
with the Federal courts. We make the request upon that basis alone. 
Labor will tell you that in this economic trouble between labor and 
those who employ it, they have not been dealt with as fairly a3 have 
those who have employed labor. And, if you will look at the report 
of Basil M. Manley, on the Commission of Industrial Relationships, 
and his conclusions, and he goes into the case thoroughly, you will no 
doubt agree with me. Are you familiar with that report? I suppose 
you are. He goes into the cases and codifies the decisions affecting 
matters where the rights of labor are involved and where those who 
employ labor are involved, and shows by analogy or by comparison 
that the courts have—I would not say consciously, but there will be 
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those who will say even consciously, because of their experience— 
shown a decided prejudice against labor. The prejucice results from 
the individual social and economic views of the judge. 

Take the very recent decision in the Bedford Stone Cutters’ case. 
There Justice Brandies in a dissenting opinion went as far as to say 
that the periouler view he held, must be held by those who be- 
lieve in the principle cf organized labor. That was also the idea 
that was expressed in the Lockwood case, the Lockwood Bakery 
case. Justice Holmes in a dissenting opinion in the Supreme Court 
decision went so far as to say that the Supreme Court was entering 
into a debating society, as to whether such and such measures were 
necessary. Of course, the question of health entered into that and 
the majority said that the health measure in question was reasonable: 
a minority held otherwise. There were three justices, I think, that 
dissented as the minority. I think that there were three justices 
that dissented from the majority, and wrote separate dissenting 
opinions. Justice Holmes statement as the fourth dissenter, in his 
dissenting opinion said that if it were a question as to whether he 
were to agree or to disagree with the policies of that particular 
economic or social question, that he would want to study it long be- 
fore he would make up his mind, but that he did not cenceive that 
to be his duty ; that that was for the legislature to determine; that the 
law could only be tested by the plain provisions of the Constitution. 
Therefore, illustrating that eight judges arrived at conclusions 
purely based on their personal economic views. 

We have those situations right along, that the economic view enter 
into the decision of the judge; labor charges that the judges more 
frequently are more familiar with the conditions from the employers’ 
standpoint and are inclined to favor his interests. 

Labor says that with some force, and I think, with some justifica- 
tion. There is a great deal that can be shown in support of state- 
ment of theirs, 

Now, this bill in question here, I can not say in the short time 
that I have had it, less than a day, that I can be of any help te this 
committee. I would want-to know what is in the mind of the 
framer, to be able to properly discuss it. I am not cpposed to it. 
But it occurs to me it does not go far enough. For instance, it says: 

Equity courts shall have jurisdiction to protect property when there is no 
remedy at law. 

I am quite fearful, as a labor lawyer, that the court will net 
hesitate to read into that, to insert between the two words “no 
remedy ” the word “adequate ” so that it would read, “no adequate 
remedy at law,” although I suppose the framer of the bill intended 
that the word “ adequate ” should not be in there. It is quite specific 
when it says, “ Equity courts shall have jurisdiction to protect prop- 
erty when there is no remedy at law.” yet. we have found in our ex- 
perience, cases where “unreasonable” and “ reasonable” have been 
written into the law by decisions, where the law does not inten: that. 
and where they do not belong. So I am afraid the courts will read 
in the word “adequate.” And then, of course, by writing in the 
word “ adequate ” we will have the same situation as we have had in 
the long list of cases referred to as emasculating the Clayton Act. 
making us subject to the judicial whim and attitude of the court. 
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Then we have “ For the purpose of such jurisdiction nothing shall 
be held to be property unless it is tangible and transferrable.” 

I suppose that means only what is concrete property; but I am not 
certain, Mr. Chairman, that that meets the situation, for this reason: 
The injunctions, and particularly tenporay injunctions, are gen- 
erally the result of previous ex-parte orders. 

At present they are not issued only to cover tangible ard trans- 

“ferable property, but the proposition of potential irreparavle dam- 
age. Now, what is there to prevent those who present these bills in 
equity to a court, setting up allegations that there will be irreparable 
injury to tangible and transferable property? If that is inserted in 
the allegations, will not the courts assume the jurisdiction to issue 
those injunctions in the same manner as they do now? Have we 
progressed far enough? Is there much benefit to be derived from 
this section if the allegations in the bill and in the affidavits that 
are generally submitted as the basis for the injunctions state that 
there is liable to be irreparable injury to tangible and transferable 
property, if the court will upon such showing issue an injunction? 

I do not know what was in the mind of the framer. I wouid like 
to have heard the proponents of the measure give their reasons as to 
how they intend to overcome that situation. Yet the bill may take 
care of it. It may be a step in the right direction. It may declare 
x policy. It may have a tendency to lessen injunctions and perhaps 
bring about a different judicial attitude. I do not know. But it 
occurs to me—and I am stating this frankly, although I am for any 
bill that will alleviate the situation as it exists at present--that 
from labor’s point the bill doesn’t go far enough. ‘The words 
“for the purpose of determining said jurisdiction, nothing shall be 
held to be property unless it is tangible and transferable” require 
more thought by me than I have been able to give to them. 

As I view it and stated simply and in a few words, I think that 
language means this: That the court can issue an injunction only 
to protect tangible and transferable property. That is about what 
it means that the courts can issue an injunction to protect taugible 
and transferable property. But the courts will hold, I fear, under 
this language that interference with the use and enjoyment of such 
property is the subject of protection by injunction. If the present 
allegations do not. meet the situation it will simply mean that instead 
of the present allegations that are made in a bill of complaint there 
will be made another allegation, and it will be to the effect that 
injunction should issue, because it is quite likely that there will be 
some irreparable injury to the plant; that such injury is the result 
of an unlawful conspiracy, entitling the employer to restrain every- 
thing in furtherance thereof. Why, all that will need to be done to 
meet that situation will be to get some private detective to throw a 
brick through a window of the plant and smash that window, and 
there will be the basis for the allegation of the destruction of prop- 
erty; and there is your basis for an injunction, and IT can not see 
how this proposed measure prohibits issuance of an injunction. I 
quite believe it is not a very great advantage unless those responsible 
can see more to the bill than [ can. 

I should have liked to have heard the proponents of the measure,. 
Senator Shipstead and others, but [ suppose that all of that is in 


576 LIMITING SCOPE OF INJUNCTIONS 'N LABOR DISPUTES 


this compilation here in these prints, Part I and Part II, which I 
shall reall But in reading over this bill, it occurred to me that this 
is not going to curb the injunction evil, speaking now in labor terms, 
and I can not see that it wiil have the desired results, or will be of 
eat advantage, because it still gives the Federal courts equity 
jurisdiction when tangible and transferable property is involved 
or may be involved. But {eam by no means opposed to the bill. It 
~~ do more than I am aware of. 
ust one matter in conclusion. It would be 2 pity if this com- 
mittee were to conclude the matter without doing something. The 
cry for relief is based upon a great deal of misery. The injunction 
evil is certainly responsible for a great deal of industrial unrest. 
No doubt this committee is well informed and feels that something 
vught to be done. The work must be extended. It must run into a 
future period of time. Some bill or measure, whether this or an- 
other, should be passed to take caré of the situation so that labor 
will be placed upon a mvure equal footing in these controversies. 

Now, [ suppose tht you may “ome back at me and sav. * What 
can you offer, Mr. Pedway?” I confess at this time that I have not 
much to offer. I was not present at the conferences which brought 
this bill into being, but I shall give it some thought. 

Of course, I have my suggestion, I would deny Federal courts any 
jurisdiction to issue in junctions in labor disputes. This I have to 
offer; and if there is to be a bill passed allowing injunctions, there 
should be a limitation that no ex parte order shall be issued before 
a lapse of 48 hours after notice served on the other side. This law 
was passed in Wisconsin while Senator Blaine was governor. 

Perhaps I should put down this conclusion in this form, in order 
that it may be read by the other members of the committee: It is 
my opinion, as general counsel for the Wisconsin State Federation of 
Labor, American Federation of Labor, and my experience in labor 
matters, that the Federal courts should be deprived of the jurisdic- 
tion to issue injunctions in labor disputes, that the matter should be 
left to the State courts; tha a limitation as to time should be included 
in any measure, if one is to be passed giving the courts injunction 
a iction, to the effect that before issuance of ex parte orders at 
east 48 hours’ notice shall be served upon the side sought to be 
enjoined, within which time that side may appear and show cause 
why an order shouid not be issued, or if it is to be issued, the terms 
that it shali contain. 

I thank the committee for the courtesy and the time that they 
have allowed me. 

(Thereupon, at 11.45 o’clock a. m., the hearing was adjourned to 
10.30 o’clock a. m., Thursday, March 15, 1928.) 


LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 


THURSDAY, MARCH 15, 1928 


Unirep States Senate. 
SUBCOMMIfTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The subcommittee met, pursuant to adjournment, at 10.30 o’clock 
a. m., in the committee room, Capitol, Senator George W. Norris, 
presiding. 
Present: Senator Norris (chairman). 


STATEMENT OF WILLIAM A. GLASGOW, COUNSEL FOR THE 
UNITED MINE WORKERS OF AMERICA 


Mr. Guiascow. I have been asked, if your honor please, to present 
io your committee the situation which has been left in the coal-pro- 
ducing territory of West Virginia, and incidentally in other dis- 
tricts, by reason of 12 injunction cases which were decided by the 
district courts, and on appeal to the circuit court of appeals, the 
order of the district court was affirmed, and upon application to the 
Supreme Court certiorari was denied, leaving the situation as it 
exists under the order of the uistrict judge. 

Of course, your honor, in discussing this matter, I shall have to 
refer to the decisions of the courts, and I expect to do so with perfect 
courtesy but also with frankness. 

The situation as it is left in my judgment is one in which in the 
great controversies that occur in the coal districts as between labor 
and the employer is left in such confusion that nobody knows what 
the law is. That confusion is brought about by the various construc- 
tions that have been put upon the Sherman Act and the Clayton 
Act. It has been brought about by the assumption that Congress, 
under its power, constitutional power, to reculate commerce between 
the States and with foreign nations had by the Sherman law under- 
taken to police the districts of West Virginia where these cases oc- 
curred, and I say that advisedly, and undertaken by the interven- 
tion of an injunction decree and the execution of it by the marshals, 
and the threat of contempt to regulate the question of lawlessness, 
or violation of law in disputes which may locally take place as be- 
tween a labor union and the employer on the question of the wage 
scale or the recognition of the union. 

The first suggestion I have to make, or excuse for being here, is 
that I think it can be demonstrated that the law as it exists under 
the decisions of the courts to-day is in such confusion that no com- 
petent lawyer can advise a client as to what are the relative rights 
under the decisions, the laws, and the Constitution of the United 
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States to-day, and that the Sherman law has been extended to a 
point that was never contemplated in the vainest dream of anybody 
that had anything to do with tt. 

Now, I am justified in coming to this committee of Congress to 
present that situation because the courts have put the burden of that 
situation on Congress. They do not do it under the general powers 
of courts of equity of recognized jurisdiction, but they say, “ We are 
required to do this by the command of Congress,” and I believe it 
can be demonstrated that Congress never bad in contemplation the 
extent to which the provisions of the Sherman Act have now been 
extended. 

Of course, we all know in a general way what brought about the 
Sherman Act but the Steel Company Trust, and the Tobacco Trust, 
and the Standard Oil Trust, and the Power Trust, they all remain 
to-day doing business at the same old stand, and there is nothing 
left for them but to take hold of labor and use the processes of the 
court under the Sherman Act to secure peace and quiet in the com- 
munity. | 

Now, sir, there is no use discussing what has taken place down 
there in West Virginia. I think the record in those cases, some 5,000 
pages, demonstrated that there was just as decisive a condition of 
lawlessness on one side as on the other, in local disputes where they 
disregarded all law and order, both sides. 

It is not necessary for me to tell you either, because you )xnow it 
that the records in West Virginia of disputes proves law officers of 
the State in the pay of the employer perpetrated outrages and made 
the subiect of political dispute in campaigns of great earnestness and 
excitement, is a condition that can not be justified in morals or on any 
other ground, but it does not justify the courts of the United States 
in saying that we must take hold of this under the Sherman Antitrust 
Act and have the labor of that whole community, and that large part 
of the country under the terror of contempt proceedings. 

If your honor please, the simple question, to which I will refer here- 
after, of what they call these contracts of labor, has brought about a 
condition and an injunction against persuasion to join the union, has 
brought about a condition that, if it is upheld, if it is approved-—the 
honest way would be to say that we will have no labor unions, the 
honest way——the other is a hypocritical excuse to destroy the organiza- 
tion under the cloak or disguise of carrying out the provisions of the 
Sherman Act. 

That situation, if your honur please, is one that I shall call your 
honor’s attention to a little later on. I will have to go back and just 
prey bring out the situation to when these injunction bills were 

ed. 

In 1898 was the first extensive scale of union wages established 
throughout what was then called the competitive district, the central 
competitive field of Indiana, Tlinois, and the western part of 
Pennsylvania. 

It was brought about by the conditions that existed prior thereto 
of demoralization in the coal country, even almost approaching what 
it is to-day, and finally the operators and the miners got together 
and established the union scale of wages throughout that territory. 
‘They continued renewing contracts from time to time and finally in 
1903, the first time the union entered the State of West Virginia, and 


= | 


LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 579 


the union scale was adopted in the Kanawha field at a conference held 
in the city of Huntington at that time. ; 

Now, if you honor please, in passing, I just want to say that the 
union scale in West Virginia has always been less than the union 
scale in the competitive fields of Ohio, Indiana, and Illinois. It may 
be well for me to state how that scale is made. I do not know how 
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That was known ‘ee (as Rpaeegem We scale and it was to con- 
tinue for the period of the@awaer for two years. or for the period 
of the war. 

After the armistice in 1919 when it was felt that the war was over, 
the miners demanded a new. scale of wages. It was declined. The 
strike occurred then of 1919. The Government intervened and filed a 
bill in Chicago to enjoin the officers from calling a strike on the 
ground that the war was not over. This was in 1919. That was 
seitled between the Attorney General and the president of the United 
Mine Workers in which the strike order was recalled and provided 
for the appointment of a coal commissicn to determine what should 
be the scale of wages as between the operators and the miners. 

That commission composed of an operator, a miner. and a third 
person made its report in March of 1920, known as the bituminous 
coal commission’s report. The President summoned the miners and 
the operators and directed them to enter into a contract. the basis of 
which was the report of this commission. and this was entered into 
for all the fields and they went back to work. That contract pro- 
vided that it should extend until the 31st of March, 1922, and that 
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prior to its expiration they should meet for the purpose of working 
out another wage scale. That went along and subsequently a strike 
was called over in the Williamson field, a nonunion field in the effort 
to extend the union its membership in that territory, and the strike 
occurred in 1920. 

Now, in 1921 with the contract in force between the operators of 
the Kanawha and the New River district, and the miners, the oper- 
ators came to the conclusion that they could make more money on a 
nonanion basis than they could on the union basis, and they repudi- 
ated their contract and undertook to run on a nonunion basis. Then, 
when the 31st of March came, application was made to them to work 
ou’ a new scale of wages and they declined to meet their employers 
on any basis whatsoever and the strike of April, 1922. occurred by 
reason of there being no contract whatever, and immediately after 
that strike immediately after the first of April, these 12 injunction 
bills. 11 of them were filed. one havine been filed when the strike 
occurred in 1920 in the Williamson field. 

whe strike was settled in August of 1921 and it was settled by re- 
affirming and extending the contract which had been made under the 
direction of the President in respect to the report of the bituminous 
coal commission. That contract was reaffirmed and extended in its 
operation until finally the Jacksonville agreement was made and that 
agreement is an extension of the contract which the President di- 
rected to be made as a result of the report of the bituminous coal 
coramission. That is the Jacksonville contract that is so much 
talked about. 

Now, when these bills were filed, immediately after the strike. the 
charge was that the operators of the central competitive field and the 
miners had in 1898 entered into a conspiracy in violation of the 
Sherman Act for the purpose of destroying the West Virginia coal 
operators and their production of corel. It also charged that the 
miners’ union was in and of itself in violation of the Sherman Act. 
It charged that the check-off system was in violation of the Sherman 
Act. It charged that the strike of 1922, which had been brought 
about by their failure to make any contract at all, was in violation 
of the Sherman Antitrust Act and, therefore, subject to the juris- 
diction of the United States court. 

Now, if your honor please, it is not necessary for me to go into the 
entire detuils of the evidence, nor into the findings of the district 
court nor into the facts that were presented to it. All it is nevessary 
for me to de is to show your honor what the decision of the circuit 
court of appeals was, because the Supreme Court declined to review 
the decision of that court on certiorari. . 

The circuit court of appeals brushed away the charge of conspiracy 
under the 1898 contract. It was so evidently absurd. The evidence 
was there of the men who participated in that conference, as to what 
took place and its purpose and the fact that every contract between 
tus operators and the miners since the year 1917 had been supervised, 
directed, and required by the United States Governinent, and they 
were living under those contracts all the time. They wiped that 
away. The ccurt also wiped out of consideration the charge that the 
miners’ union was in and of itself a violation of the Shernian Act. 

The court also wiped out of consideration the question of the viola- 
tion of the Sherman Act by reason of the check off. but the court 
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states that they had combined themselves, the union had combined 
themselves, the union members, to prevent the produtcion and ship- 
ment of coal. In the evidence and in the opinions you will find no 
charge made in the bills or evidence introduced of any interference 
whatever with the transportation of coal, or with the sale of it in 
other States. The only interference with the shipment was the 
interference with the production by reason of the strike, and if there 
was no production there could be no shipment, which the Supreme 
Court says is a mere indirect interference and has no bearing. The 
circuit court of appeals puts it squarely on the ground that the miners 
themselves, in their strike of 1920 and in their strike or 1922, had 
interfered with the production and shipment of coal by the non- 
union operators in West Virginia in order to force the acquisition of 
the West Virginia miners and to make effective the strike declared 
pursuant to the policy of the union, and then the court specified : 

There can be no question that the strikes called by the union in the non- 
union fields of West Virginia in 1920 and 1922. and the campaign of violence 
and intimidation incident, were merely the carrying out of the plan and policy 
upon which the defendants had been engaged for a number of years. 

Senator Norris. Let me ask you, Judge, suppose the court in that 
ease had found that there was not any conspiracy to interfere with 
the shipment of coal in interstate commerce. In other words, that 
the court had held that the ~imple fact that there could not be any 
shipment of coal where none was produced, and they had only gone 
far enough to strike. and that the interstate question was only inci- 
dent to it; would that have taken the jurisdiction of the court away? 
Was it necessary for the court, in other words, to hold as vou say it 
did, in order to retain jurisdiction ? 

Mr. Guascow. I maintain, as I will try to demonstrate to your 
honor, that the rule of the Supreme Court is that the interference 
with production, and, incidentally, if there is no production there 
can not be any coal shipped, is not sufficient to give jurisdiction 
under the Sherman Act, but that there must be a further interference 
either with the transportation of coal or with the marketing of it in 
other States. 

Senator Norrts. Then, if this finding of the district court there 
that was sustained on appeal had not been on thav point, just as it 
was, the court would heve lost jurisdiction. It would not have had 
any nee to issue the injunction. 

r. Guascow. None at all. 

Senator Norris. The right to issue the injunction was based on the 
fact that in that case then that this strike interfered with the pro- 
duction of coal and it incidentally interfered with the shipment of 
coal in interstate commerce. . 

Mr. Guascow. That is the point I am trying to make. The court 
squarely puts it on that @’ound that the miners themselves when they 
struck, and when they struck against having no contract, when the 
declined to work because they could get no contract, that thereby they 
stopped the production of coal, and thereby stopped the incidental 
shipment of coal, therefore they were brought themselves within the 
Sherman Antitrust Act. That is what this court held. 

Now, sir, if that is the law, and there has been no certiorari to 
review it, if that is the luw, they have pitched into the scrap heap 
decisions of the Supreme Court to such an extent that no lawyer 
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to-day can tell you anything about what is the protection under the 
Sherman Antitrust -Act, and when I say, “pitched into the scrap 
heap ” I mean it respectfully but earnestly. Your horor has got my 
point that the basis of the jurisdiction in these {2 cases as an- 
nounced by the circuit court of appeals was the interference by the: 
miners themselves with the production of coal and its consequent 
shipment by reason of the strike of 1920 and the strike of 1922. 

Mark you, I repeat this thing, because it is important, there was not 
a scintilla of evidence, there was no charge in the bills of any inter- 
ference either with the transportation o* coal or with its sale in 
the markets of other States. 

Now, if your Honor please, I want to be as brief as I can. I went 
to just call attention to some of the decisions. 

he first case I want to call your attention to-is the case in the 
Supreme Court of the United Mine Workers v. Coronado Co., (259 U. 
S.), and I see my old friend over there who will check me up on any 
error I may make as to this because we fought it out. 

In that case, exactly the same charge was made as to the contract. 
as to the conspiracy of 1898. which was made in this case. In fact 
the bills in this case were based on the charges of that case, which 
was in Arkansas, that. a conspiracy had been entered into between 
the miners and the operators and by the miners themselves to destroy 
the plant of this Coronado Coul Co. It was an outrageous thiny 
they did, induced, as the Supreme Court says, by the ——— I 
have forgotten the word the Supreme Court used. which created xo 
much interest at the time, but anyhow by the unfair action of the 
operator this was brought on himself and his plant was destroyed. 
and outrages were perpetrated and men killed, and it was a terrible 
situation, 

Then they brought a suit against the United Mine Workers on the 

round that they were engaged in a conspiracy in violation of the 
Sherman Act and they must have treble damages. They got a ver- 
dict of $300,000, which was trebled, which was $900,000 and which 
the Supreme Court set aside. 

Here is what the court said on this question which I am now 
presenting of interfering with production and shipment: 

Coai mining is no interstate comme.ce. und the power of Congress dees not 
extend to its regulation as such. In Hammer v. Dagenhard (247 U. 8. 251, 
272), we said: “ The making of gouds and the mining of coal are not commerce. 
nor does the fact that these things ure to be afterwards shipped or used in 
interstate commerce, make their production a part thereof. (Delaware, Lack- 
awanna & Western R. R. Co. v. Yurkonis, 238 U. S. 439.) Obstruction to coul 
mining is not a direct obstruction to interstate commerce in coal, although it. 
of course, may affect it by reducing the amount of coal tu be carried in that 
commerce.” * * * It is clear from these cases that if Congress deems ver- 
tain recurring practices, though not really part of interstate commerce, likely 
to obstruct, restraint, or burden it, it has the power to subject them to natioual 
supervision and restraint. 


But Congress has not done it. 
Senator Norris. Just read that again. Judge. T lost a little of it. 


Mr. Guascow. Yes, sir. [Reading :] 


It is clear from these cases that if Congress deems certain recurring prac- 
tices, though not really part of interstate commerce. likely to obstruct. restrain. 
or burden it, it has the power to subject thein to national supervision and 
restraint. 

Again, it has the power to punish conspiractes in which such practices are 
part of the plan, to hinder, restrain er menopolize interstate ecommerce. But 
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in the latter case, the intent to injure, obstruct, or restrain interstate commerce 
must appear as an obvious consequence of whit is to be done, or be shown 
by direct evidence or other circumstances. 

Senator Norris. I judge by that, the court held Congress would 
have the power if it wanted——— 

Mr. Gi .ccow (interposing). Yes; but that it had not and the 
Sherman Act was in force and the Clayton Act, just as much as it 
is to-day. 

Then the court goes on and says: 

What really is shown by the evidence in the case at bar drawn from discus- 


sions and resolutions of conventions und conference, is the stimulation of 
union leaders to press their unionization of nonunion mines. 

That is exactly what they were doing in 1920 when the strike 
occurred. [{Reading:] 

* * * not only as a direct means of bettering the conditions and wages 
of their workers, but also as a means of lessening interstate competition for 
union operators which in turn would lessen the pressure of those operators for 
reduction of the union scule of their resistance to an increase. The latter is a 


secondary or ancillary motive whose actuating force in a given case necessarily 
is dependent on the particular circumstances to which it is sought to make it 


applicable. 
Now, here is one sentence that I can not understand the meaning of : 


If unlawfu! means had here been used by the national body to unfonize mines 
Whose product was important, actually or potentially, in affecting prices in 
interstate commerce, the evidence in question would clearly tend to show that 
that body was guilty of an actionable conspiracy under the antitrust act. 

In other words, if the mining of coal is in commerce. If the 
strike in order to unionize the mine is not an interference with com- 
merce how can thet be changed into interstate commerce by an act 
of violence? Your honor may be able to answer that question some- 
time but it will require a considerable amount of ingenuity and 
thought, but the point I make is in response to the basis put by the 
circuit court of appeals, interfering with production and shipment, 
that the court says in this case that that is not an interference with 
interstate commerce and Congress has not by the Sherman Antitrust 
Act rsade it unlawful under the Sherman Antitrust Act. 

That was followed by the United Leather Workers case (265 U. S.), 
and that was the case of tl:e manufacturers of trunks at St. Louis 
where there was a strike. There was the same charge there that there 
was an interference with interstate commerce because the trunks had 
been largely sold in other States and had to be shipped there. Here 
is what the court says in the sole question: 

The sole question here is whether a strike against manufacturers by their 
employees, intended by the strikers to prevent. through illegal picketing and 
intiinidation, continued manufacture, and havir such effect, was a conspiracy 
to restrain interstate commerce under the a ust act because such products 
when made were, to the knowledge of the s:..kers, to be shipped in interstate 
commerce to fill orders given and atcepte: by would-be purchasers in other 
States, in the absence of evidence that the strikers interfered or attempted to 
interfere with the free transport and delivery of the products when manu. 
factured from the factories to their destination in other States, or with their 
sale in those States. 

_ To paraphrase it, the question here presented is whether an inter- 
ference with the production of coal by the strike of the United Mine 
Workers, when the strikers knew that that coal when mined was to be 
shipped out of the State into interstate commerce, were they guilty of 
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a violation of the Sherman Antitrust Act when it did not interfere 
with transportation: or the sales in other States, and the court an- 
swered that question by saying: 

We think that this question has already been answered in the negative by this 
court. (In United Mine Workers v, Coronado Co., 259 U. 8. 344.) 

Now, if your honor please, we thought that the Supreme Court 
had been cleared up to some extent what was obscure before. We 
thought that after the Coronado case and the reversal of that case in 
that court, followed by the Leather Workers’ case, that, in order to 
justify the invoking cf the United State court’s protection under the 

herman Act, you must show, not an interference with production or 
subsequent shipment, but must show an interference with transporta- 
tion or with sales in other States, 

Now, the court further said: 

This review of the cases makes it clear that the mere reduction In the supply 
of an article to be shipped in interstate’ commerce, by the illegal or tortious 
prevention of its manufacture, is ordinarily an indirect and remote obstruction 
to that commerce. It is only when the intent or necessary effect upon such 
commerce in the article is to enable those preventing the manufacture to monop- 
olize the supply, control its price, or discriminate as between its would-be 
purchasers, that the unlawful interference with its manufacture can be said 
directly to burden interstate commerce. 

The record is entirely without evidence or circumstances to show that the 
defendants {n their conspiracy to deprive the complainants of their workers, 
were thus directing their scheme against interstate commerce. It is true that 
they were, in this labor controversy, hoping that the loss of business in selling 
goods would furnish a motive to the complainants to yield to demands in respect 
to the terms of employment; but they did nothing which in any way directly 
interfered with the interstate transportation or sales of the complainants’ 
product. 

We concur with the dissenting judge in the circuit court of appeals when, in 
speaking of the conclusion of the majority, he suid: ‘The natural, logical, and 
inevitable result will be that every strike in any industry or even in any single 
factory will be within the Sherman Act and subject to Federal jurisdiction, pro- 
vided any appreciable amount of its product enters into interstate commerce. 

Now, sir, the burden is put for the decree in this case upon Con- 
gress. The court pike “We have got to do this, because Congress has 
directed it by the Sherman Act.” 

We say that that calls for legislation and expression of its opinion 
by Congress either that they did not intend this by the Sherman Act 
and that the law governing the regulation of commerce under _the 
Constitution must be put back to where it rightfully belongs. Now, 
how did the circuit court of appeals come to make that decision? 
They based that construction, and said there were two cases directly 
in point. One was the Brims case, which was decided in 1926. 

_ In the case of United States v. Brims, there was an indictment and 
it charged defendants with combining or conspiring to prevent manu- 
facturing plants located outside of the city of Chicago and in other 
States than Illinois from selling and delivering their building mate- 
rail in and shipping the same to said city of Chicago. The proof, 
however, disclosed merely an agreement between defendants whereby 
union defendants were not to work upon nonunion-made millwork. 
The agreement which defendants entered into merely dealt with mill- 
work which was the product of nonunion labor. It mattered not 
where the millwork was produced, whether in or outside of Illinois, 
if it bore the union label. The restriction was not against the ship- 
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ment of millwork into IHinois. It was against nonunion-made mill- 
work produced in or out of Illinois. 


* 


In that case the district court dismissed the indictment,.-was af- 
firmed by the circuit court of appeals, and the case went to the Su- 
preme Court. 

‘The court says: 


They considered no other objection to the judgment of conviction, and the 
cause came here by certiorari because that point seemed to require further 
examination. We think it was wrongly decided. 

The challenged combination and agreement related to the manufacture and 
installation in the city of Chicago of building material commonly known as 
m..lwork, which includes window and door fittings, sash, baseboard, molding, 
cornices, ete. The respondents were munufacturers of millwork in Chicago, 
building contractors who purchase and cause such work to be installed, and 
representatives of the carpenters’ union whose members are employed by both 
manufacturers and contractors, 

‘It appears that the respondent manufacturers found thelr business seriously 
impeded by the compeiition of material made by nonunion mills located outside 
of INinois—mostly in Wiseonsin and the South-—-which sold their product in 
the Chicago market cheaper than local manufacturers who employed union 
Jabor could afford to do. Their operations were thus abridged and they did 
not employ so many carpenters as otherwise they could have done. 

They wished to eliminate the competition of Wisconsin and other nonunion 
mills which were paying lower wages and consequently could undersell them, 
Obviously, it would tend to bring about the desired result if a general com- 
bination could be secured under which the manufacturers and contractors 
would employ only union carpenters with the understanding that the latter 
would refuse ‘to install nonunion-made miliwork. And we think there is evi- 
dence reasonably tending to show that such @ combination was brought about, 
and that, as intended by all the parties, the so-called outside competition was 
ent down snd thereby interstate commerce directly and materially impeded. 
The locv’’? manufacturers, relieved from the competition that came through 
interstate commerce, increased their output and profits; they gave special dis- 
counts to local contractors; more union carpenters secured employment in 
Chicago and their wages were inecrensed. These were the incentives which 
brought about the combination. The nonunion mills outside of the city found 
their Chicago market greatly circumscribed or destroyed; the price of building 
was increased; and, as usual: uffder such circumstances, the public paid 
excessive prices. 

If your honor vee is it not perfectly clear that the combina- 
tion there was to destroy the market in Chicago for goods that were 
shipped from Wisconsin? It is an entirely different proposition, one 
that merely reaffirms the old Duplex case or secondary boycott, and 
the Hatters case, where the conspiracy was to prevent a citizen of 
Wisconsin selling his goods in Chicago in the markets where he had 
been accustomed to selling. | | 

Does not that case fit in with the Leather Workers case? Is this 
not the counterpart, the other side? The Leather Workers case says 
2 comoination to stop production can not be in restraint of interstate 
commerce unless it interferes with transportation or sales, Here is 
a case that the direct attack was made upon the market where the 
interstate commerce was to be sold and the circuit court of appeals 
used that case as the authority upon which—— 

Senator Norris (interposing). It seems clear to me that there is a 
very clear distinction between those two cases. 

Mr. Guascow. There certainly is. 7 

_Senator Norris. The committee is confronted with this proposi- 
tion. Suppose that is true, nevertheless, it is clear to the committee 
that there 1s such a distinction and that this case you have last cited, 
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the strike in Chicago, against the preducts of the mills from Wis- 
consin, was & case where, under the law they were justified in issuing 
the injunction if they found the conspiracy existed and that ‘that is 
not a controlling feature in these other cases you have been talking 
about. Suppose we assume that the committee reaches that conclu- 
sion, what are we going to do about it? Here arc the courts, in the 
issuing of these Aa rear who have not seen the distinction as we 
see it, and they hold the other way. What can we do? 

Mr. Guascow. My first proposition is, you have got to do some- 
thing, because they are laying it on you. 

Senator Norns. Yes. 

Mr. Guascow. That is my first. proposition and the second propo- 
_ sition is that even if they have got the authority to enjoin the inter- 
ference with the sales and transportatior, which was the subject of 
considerable dispute in the Supreme Court, if they have that au- 
thority, it does not justify going furiter and destroying an institu- 
tion which has been approved over and over by the courts. 

Senator Norris. I will admit it, but we have got to legislate so that 
the courts will not do that anymore. How are we going to do it? 

Mr. Guascow. If Congress wants to do what is the unequivocal, 
honest, straight answer to the proposition. my judgment is that they 
ought not to undertake to apply the Sherman Act in any cases of 
labor strikes. 

Senator Norris. If we did that we would make the injunction in 
this Chicago case illegal. 

Mr. Guascow. Undoubtedly. 

Senator Norris. But, suppose now Congress does not want to go 
that far, There is going to be some contention. I am ‘hinking of 
what will eal when we get into the Senate with this. How are 


we a pone to differentiate by statute ? 

r. GLascow. You can do it just as the court did where the effect 
was to interfere with transportation or with the markets where inter-. 
state commerce—— 

Senator Norris (interposing). I am going to ask you a question, 
just one that occurs to me. It just occurs to me in passing. I am 
thinking of the time—how are we going to frame a Jaw that will 
meet the contingency, if we find one exists, and how would we frame 
a law, if we wanted to say by statute—we do not want to make it im- 
possible for a court to issue an injunction as they did in the Chicago. 
case, because we believe that was an interference with interstate com- 
merce. We do not believe however, that the court was right when it 
said, these circuit courts and district courts, when it said, that the 
simple mining of coal should be stopped and an injunction should 
issue that would prevent the simple mining of coal simply because 
incidentally it might interfere with interstate commerce. Could we 
reach that point if we inhibited the injunction and then by a pro- 
viso, or some other means, say that it was not the intention of Con- 
gress to prevent the issuing of an injunction in a secondary boycott? 

Mr. Guascow. Now, Senator, just tet me give you my reflex to 
your suggestion. 

Senator Norris, That is what I want. 

Mr. Guascow. My reflex is this. The courts have done that. If 
you take the leather workers case and lay it alongside the Brims 
case you will find that the courts have suid you can not issue an in- 
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junction unless there is interference with transportation or with the 
sales in the market, and the Brims case says that where there is an 
interference with sales in an interstate market you can. Well, now, 
if the court can do that, can not Congress do it? They have written 
the inaw. It took a good many pages to do it. I think it could be 
boiled down. They have undertaken to make that distinction and 
IT would say under the decision that is the law to-day and if it is 
it can be written, transcribed. 

Now, when I said just now not to make the Sherman Law appli- 
cable to controversies or labor-union strikes, I did it with this quali- 
fication. I have no objection, if your committee thinks it is necessary, 
where the interference is with transportation or with the market, or a 
secondary boycott, of declaring that illegal under the Sherman Act, 
but unless you can do that by legislation, which I believe can be done, 
courts have done it, unless you can do that, I would not permit that 
to stand in the way of protecting the labor organization that was in 
the exercise of its legitimate right to protect itself by strike against 
production. I am no extremist on these subjects, sir. 

Senator Norris. Suppose the committee believed that. We are 
confronted with the proposition that if we do. anything that amounts 
to anything we have got to vet our law through both Houses of 
Congress. 

Mr. Grascow. That is true. 

Senator Norris. So that, regardless of what my independent 
opinion might be, I might find that it would be impossible to get that 
to go where I wanted it to go, or the committee wanted it to go. 

Mr. Guascow. I know the difficulty, and so often an act comes out 
which, when necessity requires it, like the Clayton Act, and the court 
just knocks the stuffing out of it. That is what I mean by making 
an unequivocal statement. It is hard to get both Houses to do it. 

Senator Norris. There is a clear distinction between the cases that 
are known as the secondary boycott cases and the other cases. 

Mr. Guascow. Yes, sir. 

Senator Norris. And there are a great many people who would 
oppose the injunction in the ordinary case who would favor it in a 
secondary boycott. That is another step. 

Mr. Guascow. Yes; that is another step. 

Senator Norris. And it can be compared, I think, pretty well to 
what the Supreme Court has said in referring to interference with 
interstate commerce. That is another step here. Of course, every- 
one of these things will interfere with interstate commerce: but it is 
incidental, we will say. 

Mr. Guascow. Yes. 

Senator Norris. We have got to let that go because it is incidental. 
Now, on the other hand, a great many people who want a remedy 
think there ought to be one. When you get to a secondary boycott 
you have taken another step there that is a very serious one and we 
think the injunction ought to be permitted in a secondary boycott and 
not in the other cases. Now, we may be confronted with the proposi- 
tion of framing that kind of a law. 

Mr. Guascow. The suggestion I make to your honor is that if you 
take these two decisions, while it is not in the form of an act, that 
the court has made, that distinction in these two cases, one says it is 
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legal and the other says it is illegal. Now, if you refer to those two, 
you will get the point. 

Now, in order to not take too much time, the Stone Cutters’ cae 
was the other one referred to by the circuit court of appeals —— 

Senator Norris (interposing). It was a secondary boycott. 

Mr. Guascow. Exactly, and now you have my point on the ques- 
tion of whether the whole five districts of West Virginia, and it is 
spreading and has spread all around, whether they should live in 

eir organization, which has been recognized by the courts. recog- 
nized by the Clayton Act, whether they should live in terror of 
injunctions of the United States courts in veiw of the law and its 
_ present condition. 

Now, there is one other point I want to refer to and that is what 
the court did down there. I am perfectly frank to say, I have to be, 
that the district court injunction. except in one respect, if the court 
had jurisdiction, I do not think you could make any reasonable 
objection to it if the court had jurisdiction, except in one important 
particular. 

I want to call your honor’s attention to the Tri-City Council caze 
where Mr. Justice Taft undertook to define what were the proper 
relations between labor and employer. It is in 257 U.S., I read at 
page 208: 

Is interference of a labor organization by persuasion and appeal to induce 
a strike against low wages, under such circumstances without lawful excuse 
and malicious? We think not. Labor unions are recognized by the Clayton 
Act as legal when instituted for mutual help and lawfully carrying out their 
legitimate objects. They have long been thus recognized by the courts. They 
were organized out of the necessities of the situation. A single empioyee was 
helpless in dealing with an employer. He was dependent ordinarily on iis 
daily wage for the maintenance of himself and family. If the employer re- 
fused to pay him the wages that he thought fair, he was nevertheless unuble 
to leave the employ and te resist arbitrary and unfair treatment. Union was 
essential to give liborers opportunity to deal on equality with their employer. 
They united to exert influence upon him and to leave him in a body in order 
by this inconvenience to induce him to make better terms with them. They 
were withholding their labor of economic value to make him pay what they 
thought it was worth. The right to cembine for such a tawful purpose has in 
many years not been denied by uny court. The strike became a lawful 
instrument in a lawful economic struggle or competition between employer 
and employees as to the share or division between them of the point product 
of labor and capital. To render thix combination at all effective, employees 
must make their combination extent beyond one stop. It is helpful to have as 
many as may be in the same trade in the same community united. because 
in the competition between employers they are bound to he affected by the 
standard of wages of their trade in the neighborhood. Therefore, they may 
use all lawful propaganda to enlarge their membership and especially among 
those whose labor at lower wages will injure their whole guild. It is impos- 
sible to hold such persuasion and propaganda, without morc. to be without 
excuse and malicious. 

Now, what did the operators in those five districts undertake to do? 
They got up contracts, they are sometimes called ugly names, and 
properly, by which an employee coming to work there, down in a 
nonunion mine, comes up to the captain’s office and is required to 
sign a paper, and thai paper agrees that he is not a member of the 
United Mine Workers of America, the I. W. W., or any other organi- 
zation of mine workers, and that he will not, during his employment, 
join or affiliate with any such mine-labor organization; that if he 
does he will immediately quit the employment of the company, and 
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then make that fellow, just from Poland or Hungary, who signs his 
mark, make this observation, “ The preservation of the right of indi- 
vidual contract free from interference or regulation by others and 
payment in proportion to services rendered is to my interest, to the 
best interest of the public, and of all industry,” his mark following. 
. Batches of them are brought in with that kind of contract. Now, 
the circuit court of appeals in Indiana held that persuading that fel- 
low to quit his employment and join a union was exactly in accordance 
with the contract, because he said he would quit the employment 
as soon as he joined. 

The circuit court of appeals in West Virginia, and it is spread over 
Pennsylvania, Ohio, and elsewhere, holds that by that contract the 
miners all over that territory are insulated. and you can persuade 
them to join the union. That was sustained by the circuit court of 
appeals. The Supreme Court declined to grant a certiorari, and we 
have the Chief Justice saying: “That the right (o invite peovle by 
proper peaceful propzganda to become members of the union is a 
right that is guaranteed to the members of this organization.” and 
the court says: 

“As it isin West Virginia to-day, in the first districts where these 
injunctions prevail in futuro, forever.” so it says that the men em- 
ploved there, some of whom were taken away. a great many of them 
taken away from their membership in the United Mine Workers by 
the persuasion of the operator, they are insulated from the persua- 
sion of their own brethren to join their craft in order to maintain 
the wages at a living basis for themselves and their families. 

Now, if your honor please, something was said about persuasion 
in the Clayton Act, but the construction of that act by the courts 
has made it absolutely worthless, and this disingenuous method of 
evading the right and insulating the !aborer and preventing him 
from hearing what is the reason that he should become 2 member of 
this organization, in view of the Supreme Court, puts the people of 
the Umited States in the most absolute condition of hypocracy. hold- 
ung Out the right to persuade and cutting it off by a contract of this 

ind. 

It is almost like, if your honor please, “Mother may I go out to 
swim? Yes my darling daughter; hang your clothes on a hickory 
limb, but don’t go near the water.” You havea right to persuade them 
to join the union, but if they have agreed that they will quit that em- 
ploy as soon as they do, then you have no right to persuade them to 
join the union. That is an easy matter to meet by legislation. and I 
submit to your honor that the failure of the Supreme Court to review 
these cases was a shock to counsel in connection with them. I do 
not know why, because I thought we met every requirement that the 
rule made for review, conflict in evidence between two circuit courts 
of appeals, and so on, but the court saw proper to leave it in the con- 
dition that the circuit court of appeals left it. If your honor please, 
it is intolerable. We might as well speak frankly. You hear these 
men claiming, “Oh, we believe in organized labor,” as they put it 
“as long as it is like a Wednesday evening prayer meeting, yes,” 
but when it is really effective, no. If the view of the United States is, 
an this Congress, that the matter shall be handled this way. it ‘is 
much better to prohibit absolutely any organization of labor than to 
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ge about it in a hypocritical and indirect way to destroy this organi- 
zation. , 

That organization, if your honor please, has been guilty of a good 
many things that I do not ap»rove, and their officers do not approve 
of to-day; but if you take it all in all, it has accomplished a great 
deal cf good to anybody who has lived long enough to see the de- 
velopment in the condition of labor in the coal fields as compared 
with what it used to be. No man who is in that organization will 
condone the things that occurred—like the Arkansas trouble—-or 
things of that kind. On the other side, you can point your finger 
in West Virginia to as outrageous acts of murder and lawlessness of 
all kinds by hired thugs and deputy sheriffs as you can point to 
on the other side. That ought not to weigh on the question of de- 
termining what the law of the land shall be. It ought not to de- 
termine the question of Congress, in an indirect way, permitting this 
organization to be destroyed because I do not know what is the 
result. I have as much interest in this country as most people. I 
do not claim for myself any more. I have been a citizen of it for 
nearly 63 years and I have just as much interest in it as anybody, 
and I do not want to see any condition brought about which is preju- 
dicial either to the development or the rights of anybody. At the 
same time I believe that the abolition of the labor union or its de- 
struction, especially the coal end of it, that no man can see the end 
of the chaoes which would prevail. The worst strikes ever seen were 
in nonunion fields, bitterness, danger, murder, and everything; but 
as an honest man I have come to the conclusion that if you are going 
to kill them, kill them straight out. Do not go to work by indirec- 
tion, holding out to them their privileges and rights, and then deny- 
ing them to them. 

I have nothing more to say, and I thank your honor for listening 
to me so kindly. 


STATEMENT OF T. C. TOWNSEND 


Mr. Townsenv. Mr. Chairman and gentlemen of the committee, 
You have under consideration the Shipstead bill. In connection with 
the consideration of this bill there is involved, incidentally if not 
directly, the subject of injunctions in so far as they relate to labor 
disputes. In approaching the subject I do so from the standpoint 
of one who has observed from time to time the curious working of 
injunctions granted in labor disputes involving the United Mine 
Workers of America. I would respectively direct the committee’s 
attention to three propositions: First, court decisions; second, the 
unusial terms of a few of the numerous injunctions granted; and 
third, suggested remedies. 


COURT DECISIONS 


The first outstanding case involving the United Mine Workers of 
America was that of Hitchmen Coal & Coke Co. v. Mitchell (245 
U. S. 229, 62 L. ed. 268). Jurisdiction in this case was invoked 
on the grounds of diversity of citizenship. It arose in the northern 
district off West Virginia. The original restraining order was 
granted May 26, 1908. It finaliy reached the Supreme Court of the 
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United States March 13, 1916. This was the first case decided by 
the Supreme Court of the United States in which was involved 
what is commonly known as the “ yellow dog” contract. In this case 
it was shown that the nonunion employees of the plaintiff company 
were working under verbal contracts of employment which provided 
that while such employees were employed by the plaintiff company 
they would not become members of the United Mine Workers of 
America or any other labor organization. The evidence in the case 
discloses that the United Mine Workers organization, through their 
representatives and agents, undertook to organize the employees of 
piaintiff’s mines, their plan of procedure pela to have such employ- 
ees secretely join the union and continue in the employment of the 
plaintiff. The court held. in effect, that the methods employed 
In persuading the men to join the union and continue in the emp oy 
ment of the company were unlawful and malicious, but modified 
the order entered by the district court. The second paragraph of 
the order as modified by the Supreme Court of the United States 
reads as follows: 

* * ® from interfering or attempting to interfere with the plaintiff's 
employees for the purpose of unionizing the mine without the plaintiff's consent, 
and in aid of such purpose knowingly and willfully bringing about the breaking 
by plaintiff’s employees of contracts of service known at the time to exist with 
plaintiff's present and future employees. 

Stated in another way the court held that defendants were acting 
maliciously when they persuaded the employees of plaintiff, in viola- 
tion of their contracts of employment, to join the union and con- 
tinue in the employment of plaintiff. 

Following this case in chronological order is the case of American 
Steel Foundries v. Tri-City Central Trades Council (257 U. S. 
184, 66 L. ed. 189). The original bill of complaint in this case was 
filed in May, 1914, in the District Court for the Southern District 
of Illinois. Jurisdiction in this case was likewise -nvoked on the 
ground of diversity of citizenship. Between the time the bill was 
filed in this case and its final decision by the Supreme Court of 
the United States, Congress passed the Clayton Act. This was the 
first case reaching the Supreme Court of the United States in which 
the Clayton Act was construed. The court, among other things, 
held: 

Is interference of labor organizations by persuasion and appeal to induce 
a strike against low wages, under such circumstances, without lawful excuse 
and malicious? We think not. Labor unions are recognized by the Clayton 
Act as legal when instituted for mutual help and lawfully carrying out their 
legitimate objects. They have long been thus recognized by the courts. They 
were organized out of the necessities of the situation. A single employee was 
helpiess in dealing with an employer. He was dependent ordinarily on his 
daily wage for the maintenance of himself and family. If the employee 
refused to pay him the wages that he thought fair, he was nevertheless unable 
to leuve the employ and to resist arbitrary and unfair treatment. se 

Union was essenti:l to give laborers opportunity to deal on equality with 
their employer. They united to exert influence upon him and to leave him 
fn a body in order, by this convenience, to induce him to make better terms 
with them. They were witbhoiding their labor ef economic value to make 
him pay what they thought it was worth, The right to combine for such 
a lawful purpose has, in many years, not been denied by any court. The strike 
became a lawful instrument in a lawful economic struggle or competition 
between employer and employees as to the share or division between them of 
the joint product of labor and capital. To render this combination at all effec- 
tive, employees must have their combination extend beyond one shop. It is 
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helpful to heave as many as may be in the same trade in the same cummunity 
united, because. in the competition between employers, they were bound to be 
affected by the standard of wages of their trade in the neighborhood. There- 
fore, they muy use all lawful propaganda to enlarge their membership, and 
especially among those whose labor at lower wages will injure their whole 
guild. It is impossible to hold such persuasion und propaganda, without more, 
to be without excuse and malicious. The principle of the untawfulness of 
maliciously enticing laborers still remains, and action may be miuintained there- 
fore in proper cases; but to make it applicabie to local labor unions in sach 
a case as this seems to us to be unrensonable. 


Counsel representing the plaintiff in this case relied upon two 
cases in the Supreme Court of the United States to sustain their con- 
tention, Hitchman Coal & Coke Co. v. Mitchell, supra, and Duplex 
Printing Press Co. v. Deering 254 U. S. 448, 65 L. ed. 349). In dis- 
tinguishing this case from the Hitchman case, the court said, with 
reference to the methods used by the defendants in the Hitchman 


case: 


The plan thus projected was carricd out in the case of the complainant com- 
pany by the use of deception and misrepresentations with its nonunion em- 
ployees, by seeking to induce such employees to become members of the union, 
contrary to the express terms of their contract of employment that they would 
not remain in complainant's employe if union men, and, after enough such 
employees had been secretly secured, suddenly to declare a strike against com- 
plainant and to leave it in a helpless condition, in which i€ would have to con- 
sent to be unionized. This court held that the purpose was not lawful. and 
that the means were not lawful, aud that the detendants were thus engaged in 
an unlawful conspiracy which should be enjoined. The unlawful and deceitful 
means used were quite enough to sustain the decision of the court, without 
more. The statement of the purpose of the plan is sufficient to show the re- 
moteness of the benefit ultimately to be derived by the members of the Inter- 
national Union from its success, and the formidable country-wide and dangerous 
character of the control of interstate commerce sought. The circumstances of 
the case make it no authority for the contention here. 


And further, in distinguishing this case from the Duplex case, said: 


The Hitchman case was cited in the Duplex case, but there is nothing in the 
ratio decidendi of either which limits our conclusion here, or which requires 
us to hold that the members of a local labor union and the union itself do not 
have sufficient interest in the wages paid to the employees of any employer 
in the community to justify their use of lawful and peaceable persuasion to 
induce those employees to refuse to accept such reduced wages and to quit 
their employment. For this reason, we think that the restraint from persuasion 
included within the injunction of the district court was improper, and in that 
regard the decree must also be modified. In this we agree with the circuit 
court of appeals, 

After the decision in the Foundries case counsel representing the 
United Mine Workers of America felt safe in advising their clients 
that they had the right to recruit the membership of their union from 
the nonunion employees of coal companies in the mining cegions 
of the United States by peaceable persuasion even though they were 
working under contracts of employment so long as they acted in the 
Open without malice, deceit, or fraud. This was likewise the inter- 
pretation placed upon the case by the Circuit Court of Appeals of 
the Seventh Circuit in the case of Gasaway v. Borderland Coal Cor- 
poration (278 Fed. 56), wherein the court said: 

Appellee sought and obtained a decree restraining “the unionization or at- 
tempted unionization of the nonunion mines” in the Williamson district. Ap- 
pellants, and their agents and representatives in West Virginia, are thu: en- 


joined from publishing lawful union arguments and muking tawful union 
speeches to those in the pool of unemployed labor to join the union rather than 
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the nonunion ranks; and from using lawful persuasion to induce any one of 
appellee’s employees te join the union and thereupon instantly and openly to 
sever his relationship with appellee, not in violation of, but in exact accordance 


with, his contract with appellee. 

Next in order came the first case of United Mine Workers of 
America v. Coronado Coal Co. (259 U. S. 344, 66 L. ed. 975). This 
was a law case involving damages under the Sherman Act. The 


Supreme Court in this case held: 


Coal mining is not interstate commerce, and the power of Congress does 
not extend .o its regulation as such. In Hammer v. Dagenhart (247 U. 8. 
2F1, 272. 62 L. ed. 1101, 1106; A. L. R. 619, 38 Sup. Ct. Rep. 328, Aun Cas. 
1918B, 724), we said: ‘‘The making of goods and the mining of coal are not 
commerce, nor does the fact that these things are to be afterwards shipped 
or used in interstate commerce make their production a part thereof.” (Dela- 
ware, L. & W. R. Co. v. Xurkonis, 238 U. S. 439, 59 L. ed. 1397, 35 Sup. Ct. 
Rep. 902.) Obstruction to coal mining is not a direct obstruction to inter- 
state commerce in coal, although it, of course, may affect it by reducing the 
amount of coal to be carried in that commerce. 


The next case in order is United Leather Workers, etc., ». Her- 
bert and Meisel Trunk Co. (265 U. S. 457, 68 L. ed. 1104). The 
bill in this case charged defendants, United Leather Workers Union, 
Local Lodge No. 66, with a conspiracy in restraint of interstate 
commerce under the Sherman antitrust law and the Clayton Act, 
and that such conspiracy had been carried on by mass picketing, 
intimidation, coercion, etc.; that the effect of the union’s conduct 
was to prevent plaintiffs from continuing to manufacture their 
voods needed to fill orders they had received from customers in other 
States: that 90 per cent of the output of their plants was shipped 
in interstate commerce. The court said: 


The sole ques:ion here is whether a strike against manufacturers by their 
employees, intended by the strikers to prevent, through illegal picketing and 
intimidation, continued manufacture, and having such effect, was a con- 
spiracy to restrain interstate commerce under the antitrus: act because such 
products, when made, were, to the knowledge of the strikers, to be shipped in 
interstate commerce to fill orders given and accepted by would-be purchasers 
in other S‘ates, in the absence of evidence that the strikers interfered or at- 
tempted to interfere with the free transport and delivery of the products, 
when manufactured, from the factories to their destination in other States, 
or with their sale in those States. 

We think that this question has already been answered in the nega‘ive by 
this court. In United Mine Workers v. Coronade Coal Co. (259 U. S. 344, 66 
L. ed. 975, 27 A. L. R. 762, 42 Sup. Ct. Rep. 570), a coal mining company 
in Arkansas changed its arrangement with its employees from a closed shop 
to an open shop. The local union resented the change and the avowed purpose 
of the company to pro‘ect nonunion employees by armed guards. Violence, 
murder, and arsen were resorted to by the union. Seventy-five per cent of the 
output of the .uine was to be shipped out of the State, and a car of coal 
prepared for interstate shipment was destroyed by the mob of strikers and 
thelr sympathizers. It was contended that, as the result of the conspiracy 
was to reduce the interstate shipment of coal from the mines by 5,000 tons or 
more a week, this conspiracy was directed against interstate commerce, and 

tripple damages for the injury inflicted could be recovered under the Federal 
antitrust law. But this court held otherwise, and reversed judgment for a 
large amount on the ground that the evidence did not disclose a conspiracy 
against interstate commerce. justifying recovery under the law. The language 
of the court was (p. 407) : 

Coal mining is not interstate commerce, and the power does not extend to 
its reguietion as such. In Hammon v. Dagenhart (247 U. S. 251, 272, 62 L. ed. 
1101, 1105, 3 A. L. R. 649. 38 Sup. Ct. Rep. 529, Ann. Cas. 1918 B. 724) we 
sald: “The making of goods and the mining of coal are not commerce. nor 
does the fact that these things are to be afterwards shipped or used in inter- 
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state commerce make their production a part thereof. (Delaware, L. & W. R. 
Co. v. Yurkonis, 238 U. 8. 439, 59 L. ed. 1397, 35 Sup. Ct. Rep. 902.) Obstruc- 
tion to cual mining is not a direct obstruction to interstate commerce in coal, 
although it, of course, may affect it by reducing the amount of cual to be carried 
in that commerce.” The same rule was followed in Gable rv. Vonnegut Machin- 
ery Co. (274 Fed. 66, 73, 74). 

The same generai principles are affirmed in Heisler -. Thomas Colliery Co. 
(260 U. S. 245, 259, 67 L. ed. 237, 243, 43 Sup. Ct. Rep. 83; Crescent Oil Co. v. 
Mississipp!, 257 U. S. 129, 186, 66 L. ed. 166, 42 Sup. Ct. Rep. 42; Arkadelphia 
Mill Co. v. St. Louis Southwestern R. Co., 249 U. S. 134, 151, 63 L. ed. 527, 
527, P. U. R. 1919C, 710, 39 Sup. Ct. Rep. 237; McCluskey v. Marysville & N. R. 
Co., 243 U. S. 36, 38, 61 L. ed. 578, 579, 37 Sup. Ct. Rep. 374; Diamond Glue 
Oo. v. United States Glue Co., 187 U. S. 611. 616, 47 L. ed. 328, 332, 28 Sup. 
Ct. Rep. 206; Capital City Dairy Co. v. Ohio, 183 U. S. 238, 245, 46 L. ed. 171, 
175, 22 Sup. Ct. Rep. 120; United States v. E. C. Knight Co., 156 U. 8. 1, 20, 21, 
$2 L. ed. 346, 350, 2 Inters. Com. Rep. 232, 9 Sup. Ct. Rep. 6; Coe wv. Errol, 116 
VU. S. 517, 528, 20 L. ed. 715, 719, 6 Sup. Ct. Rep. 475). —- 


After the decision of the Supreme Court of the United States in 
these two cases, counsel representing the United Mine Workers of 
America felt safe in advising their clients that a strike of the coal 
miners in certain sections of the United States which ‘stopped the 
production of coal and which did not interfere directly with the 
transportation, sale, or use of coal in interstate commerce was not 
in violation of the Sherman Act or the Clayton Act, and that the 
Federal courts were without jurisdiction to entertain applications 
for restraining orders upon the theory that the United Mine Workers’ 
organization was engaged in a conspiracy to interfere with interstate 
commerce. 

Next in order came the second case of Coronado Coal Co. »v. 
United Mine Workers of America (268 U. S. 295, 69 L. ed. 963), in 
which the court held: 


The mere reduction in the supply of an article to be shipped in interstate 
commerce by the illegal or tortuous prevention of its manufacture or production 
is ordinarily an indirect aud remote obstruction to that commerce. But when 
the intent of those unlawfully preventing the manufacture or production is 
shown tv be to restrain or control the supply entering and moving in interstate 
commerce, or the price of it in interstate markets, their action is a direct 
violation of the antitrust act. (United Mine Workers v. Coronada Coal Co., 259 
U. S. 344, 408, 409, 66 L. ed. 975, 994, 995, 27 A. L. R. 762, 42 Sup. Ct. Rep. 
570; United Leather Workers’ Internationa) Union v. Herkert & M. Trunk Co., 
265 U. S. 457, 471, 68 L. ed, 1104, 1109, 33 A. L. R. 566, 44 Sup. Ct. Rep. 623; 
Industrial Asso. v. United States, 268 U. S. 64, ante, 849, 45 Sup. Ct. Rep. 403, 
decided April 13, 1925.) We think there was substantial evidence at the 
second trial in this case tending to show that the purpose of the destruction 
of the mines was to stop the production of nonunion coal and prevent its 
shipment to markets of other States than Arkansas, where it would by com- 
petition tend to reduce the price of the commodity and affect injuriously the 
maintenance of wages for union labor in competing mines, and that the direc- 
tion of the district court to return a verdict for the defendants other than 
the international union was erroneous. * 


While this case was on its way to the Supreme Court of the United 
States the consolidated cases of Red Jacket Consolidated Coal & 
Coke Co. v. John L. Lewis, et al., involving more than 300 separate 
and distinct coal companies, 40,000 coal miners. and an annual 
ae of 40,000,000 tons of coal was instituted in the District 

ourt of the United States for the southern district of West Virginia. 
These consolidated cases were finally decided by the circuit court of 
appeals April 18, 1927, and the Supreme Court of the United States 
at its October term, 1927, refused to review the cases by certiorari. 
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These consolidated cases, commonly known as the “ Red Jacket cases,” 
were sustained by the circuit court of appeals upon authority of the 
second Coronado case, supra. In this case the court held: 

It is said, however, that the effect of the decree, which, of course, operates 
indefinitely in futuro, is to restrain defendants from attempting to extend 
their membership among the employees of complainants who are under con- 
tract to join the union while remaining in complainant’s service, and to 
forbid the publishing and circulating of lawful arguments and the making 
of lawful and proper speeches advocating such union membership. They 
say that the effect of the decree, therefore, is that. because of complainants’ 
employees have agreed to work on the nonunion basis, defendants are for- 
bidden, for an indefinite time in the future, to lay before them any lawful 
and proper argument in favor of anion membership. : 

If we understood the decree we would not hesitate to modify it. As we 
said in the Bittner case, there can be no doubt of the right of defendants 
to use all lawful propaganda to increase their membership. On the other 
hand, however, this right must be exercised with one regard to the rights 
of complainants. To make a2 speech or to circulate an argument under ordi- 
nary circumstances dwelling upon the advantages of union membership, is 
one thing. To approach a company’s employees, working under a contract 
not to join the union while remaining in the company’s service, and induce them 
in violation ot their contracts to join the union and go on a strike for the 
purpose of forcing the company to recognize the union or of impairing its 
power of production, is another and very different thing. 

These cases taken together seem to establish as a settled law of the 
land that the employer of labor in the fields of the United States 
under the.“ yellow-dog” contract has acquired a property right in 
the status of his employee. Under the Hitchman case the organiza- 
tion is restrained from persuading employees who are under con- 
tract to join the union and remain in the employment of the com- 
pany. In the Red Jacket case the organization is restrained from 

ersuading employees under contract to quit their employment and 
join the union. The result of it is that labor in the mining regions 
where the “ yellow-dog” contract is employed (that contract has 
now become coextensive with the nonunion bituminous coal fields 
of the United States) is completely insulated. : 

May I not venture to say therefore with propriety, in the language 
of Judge Brandeis, found in his dissenting opinion in the case of 
Bedford Cut Stone Co. v. Journeymen Stone Cutters Association of 
North America, et al. (47 Sup. Ct. Rep. 523), that the combined use 
of the “ yellow-dog ” contract and the injunction has created a status 
for labor in the nonunion coal fields that “reminds of involuntary 


servitude.” 


TYPICAL INJUNCTIONS GRANTED IN SOUTHERN WEST VIRGINLA, OHIO, AND 
PENNSYLVANIA 


I desire to call the committee’s attention to a few of the many 
injunctions which have been granted involving the United Mine 
Workers of America and then ask the judgment of the committee as 
to whether or not we have made a case for legislative relief. The 
clistrict courts seem to proceed upon the theory that their power is 
unlimited to control the activities of the mine workers’ union. On 
the 8th day of April, 1922, in one of the consolidated cases involved 
in the Red Jacket Consolidated Coal & Coke Co. v. John L. Lewis, 
et al., the District Court of the Southern District of West Virginia 


age 
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issued a restraining order, found at page 320 of the first volume of the 
record, the fourth paragraph of which reads as follows: 


That C. F. Keeney, president of district 17, United Mine Workers of America ; 
Fred Mooney, secretary-treasurer of said district; C. H. Workmun, executive 
board member of said district; Lawrence Dwyer, international executive board 
member of said United Mine Workers of America; Scott Reece, executive board 
member of said district 17; B. A. Scott, international board member of said 
United Mine Workers of America; Andy Porter, vice president of subdistrict 
No. 2 of district No. 17, of said union; R. P. Toney, secretary of said sub- 
district; Daniel Ware, executive board member of said district 17; Eb. Oukes, 
president of subdistrict No. 1, of said district 17; James Corbett, secretary of 
said subdistrict No. 1. of said district 17; nd Nick Aiell, president of sub- 
district No. 3. of said district 17, members of the United Mine Workers of 
America. and all its officers, members, agents, and representatives be restrained 
and enjoined from taking any further steps, and from doing any further uct 
or thing to unionize the mines of the plaintiffs by means. of persuasion. threats, 
menaces, intimidation, force, or violence, or by the use of money given or 
paid to their employees, or given or paid to the members of said organization. 
or to any other person or persons whomsovever to be used by them to persuade. 
intimidate, or cverce plaintiffs’ employees to break their contracts of employ: 
ment, or to prevent any person seeking employment to be employed by the 
plaintiffs, or either of them, as they may desire, or in any manner whatsoever. 
and from in apy way or manner interfering with the said contracts of 
employment between the said plaintiffs and their employces, and from in auy 
manner interfering with the lawful right of the plaintiffs to employ such 
laborers as they may chvose, and to discharge them when they see fit, either 
with or without cause.” 


The sixth paragraph of this order, in part, provides as follows: 


* * ®* all the members. agents, and representatives of the United Mine 
Workers’ organization. be and they are hereby, enjoined «and restrained from 
.and after the period of 30 days from further maintaining the tent colonies of 
Mingo County or in the vicinity of the mines of the plaintiffs, and they, the 
said last-named defendants. are hereby enjoined and restrained from further 
furnishing to the inhabit::nts of said .ent colonies or to those who may hereafter 
inhabit the same, any sum or sums of money, orders for money, merchandise. 
or orders for merchandise or apy other thing of value so as to make possible 
the continuance of said tent colonies in said Will’amson-Thacker coal field 
in the vicinity of the mines of the plaintiffs, the court finding that the presence 
of such tent colonies Mm the vicinity of said mines is a continuing source of 
menace, threats, intimidation and danger to the persons of the plaintiffs’ 
employees and to the plaintiffs’ property and business in interstate trade and 
commerce. 


The court in its finding of facts, at page 325 of the record, held 
in the sixth paragraph thereof, as follows: 


That the presence and contit:uance of the tent colonies mentioned in the bill 
of complaint and evidence, in the vicinity of the mines of the plaintiffs is a 
continuing source of menace. threats. intimidation and danger, to the persens 
of the plaintiffs’ employees. and the plaintiff~’ properties and business of inter- 
state trade and commerce. 

These provisions were stricken out of the order by the circuit court 
of appeals, but they are typical of the extent to which the district 
courts are inclined to go in their effort to control the activities of 
the union. : =. 3 

The form of the final order in the Red Jacket case is set out in full 
in the court’s opinion, and is as follows: 

(1) From interfering with the employees of the plaintiffs or with men seeking 
employment at their mines. by menaces, threats, violence, or injury to them, 
the:r persons, famiiies or property. or abusing them or their families, or by 


doing them violence m any way or manuer whatsoever, or by doing any other 
act or things that wil! interfere with the right of such employees and those 


= 
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seeking employment, to work upon such terms as to them xeem proper. unmo- 
lested, and from in any manner injuring or destroymg the properties of the 
plaintiffs, or either of them, or from counseling or advising that these plaintiffs 
should in any way or manner be injured in the conduct and management of 
their business and in the enjoyment of their property and property rights. 

(2) From trespassing upon the properties of the plaintiffs, or either of them, 
ur by themselves, ur in cvoperation w.th others, trom inciting, mducting or 
persuading the employees of the plaintiffs tu break their contract of employ- 
ment with the plaintiffs. 

(3) From aiding or assisting any other person wr persons to commit, or 
attempt to commit any of the acts herein enjoined. 

(4) From aiding or abetting any person or persons to occupy or hold without 
right, any house or houses or other property of the plaintiff. or any of them, 
by sending money, other assistance to be used by such persons in furtherance 
of such unlawful occupancy or holding. 


In the District Court of the United States for the Southern District 
vt Ohio, Eastern Division, in the case of Clarkson Mining Co. v. 
United Mines Workers of America, which case is new pending, 
paragraph 13 of the order is as follows: 


13. The marshal for the southern dstrict cf Ohio is directed to see that this 
injunction is enforced wiihin the limiis of said district. and to arrest and 
cause to be arrested apy person or persons caught in the act of disobeying any 
of the provisions of this injunction, and to bring such person or persons forth- 
with before the United States comm.ssioner or the court, :nd to report to the 
court each such other acts of disvbedience of this order as may otherwise 
come to his attention. The marshal is authorized and directed to call to his 
aunsistaiice such persons, cither as deputy marshals or otherwise, with rompen- 
sution allowed by law, as he may deem uecessary and is empowered by lhiw to 
du, for the purpose of securing early und prompt obedience to the provisions 
hereof within his jurisdiction, and for that purpose the marshal, with such 
ussistents as he shall deem necessary to so appoint, shill attend the premises 
of plaintiffs and intervenor within his jurisdiction, from time to time, and 
especially at such times as plaintiffs or intervenor shall be ready to engage in 
mining operations in said respective mines; and said marshal is authorized to 
make service of copies of this order upon any and all persons within his juris- 
diction who may be in or about said mines, or in the vicinity thereof, whether 
or not named as defendants herein. 


In the District Court of the United States for the Western District 
of Pennsylvania, in the case of Pittsburgh Terminal Coal Co. ». 
United Mine Workers of America, paragraph 8 of the order is as 
follows: 

(8) From disbursing any funds for any further appeal bonds, attorney serv- 
ices, court costs, or otherwise for the purpose of enabling, aiding, encouraging, 
or procuring any person to occupy against the plaint ffs wll any such mining 
houses of plaintiff; from signing any further appe:l bond or depos:ting, pro- 
viding, or furnishing security for such appeal bond to prolorg or aid in liciga- 
tion respecting the possession of said houses; but nothing herein shall prevent 
Oliver K. Eaton and William H. Coleman, or either of them, representing as 
attorneys and counsel the individual occupants of miners’ houses in the appeals 
in the Superior Court of Pennsylvania. 

There was not a scintilla of evidence in this case to the effect that 
the United Mine Workers of America hed interfered directly with 
the sale, transportation, or use of a single pound > coal shipped in 
interstate commerce. Judge Schoonmaker issued the injunction in 
this case upon the authority of Red Jackef Consolidated Coal & 
Coke Co. v. John L. Lewis, et al (18 Fed. Rep (2d) 839), and the 
second Coronado case, supra, using this language: 

* * * The Circuit Court of Appeals of the Fourth Circuit, having before 


them facts similar to the facts recited in the bill of complaint in this case, held 
that the United States courts clearly had jurisdiction to restrain the inter- 
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ference of the United Mine Workers cf America with the operation of coal 
mines; and held further that the interference with the production of the mines 
in question, as contemplated by the United Mine Workers of America, would 
uecessarily interfere with interstate commerce in coal to a substantial degree. 
There the production of the coal involved was about the saiae as that involved 
in the Pittsburgh district, about 40,000,000 tons a year. 


In the District Court of the United States for the Northern District 
of West Virginia, in the case of West Virginia-Pittsburgh Coal Co. 
v. Van A. Bittner, et al., paragraph 7 of the order is as follows: 


7. From picketing the streets, roads, or other venues of approach to plain- 
tiff’s mines for the purpose of enticing, entreating, persuading, or by any means 
inducing platutiff’s employees to break their contracts of service kuown to them 
at the time to exist; from approaching plaintiff's employees, present or future. 
at their pluce of residence, or at any other place for the purpose of enticing, 
entreating, persuading, or by any means inducing employees to break their 
contracts of service known to them at the time to exist; from advertising 
meetings or by any means inducing plaintiff’s employees to attend meetings at 
which attempts shall be made, by entreaty, enticement, or persuasion. to induce 
plaintiff's employees to break their contracts of service then known to them to 
exist; and from doing the like for the purpose of unionizing plaintiff's mines. 

The original injunction in this case was issued September 29, 1913. 
A petition was filed thereunder in April, 1925 praying for an attach- 
ment against Van A. Bittner, one of the defendants, charging him 
with contempt of this order. Van A. Bittner was arrested and taken 
to Wheeling, W. Va., for trial and was kept there 20 days before a 
final hearing was had upon the allegations of the petition. The 
charge against Bittner as set out in the petition was as follows: 

The union will win, must win. Since of 1st of April our membership has in- 
creased 6,000, and in a short time all nonunion mines in northern West Virginia 
will be operated under our association, and al! nonunion operators will be glad 
to sign up. You know what we have done this week und next week we are 
going to do more. ; 

Referring to Messrs. Schwab and Jamison, interested in the Jami- 
son coal mines, he said: 

I helped give them a trimming in Pennsylvania. I came in here to help united 

mine workers give them a lesson in northern West Virginia, and show them that 
they can not run open shop mines after abrogating their contracts. So far as 
the United Mine Workers of” America leaving the State of northern West 
Virginia, I will say that the only time they will leave here is when union con- 
tract and every mine worker carrying a union card. The United Mine Workers 
of America are here to stay and are not going to be run out by nonunion coal 
operators or by the Fairmunt Times. I am in northern West Virginia to-day 
and here to stay until we have every nonunion coal mine working under union 
contract and all nonunion miners carrying the United Mine Workers of America 
card. 
_ The above statement of Van A. Bittner which it was alleged was 
in contempt with the order issued in 1913 was made 125 miles away 
from the mines of the West Virginia-Pittsburgh Coal Co., in a differ- 
ent coal field and in connection with circumstances end conditions 
that had no relationship whatever to the West Virginia-Pittsburgh 
Coal Co. 

In the District Court of the United States for the Southern Dis- 
trict of Ohio, Eastern Division, in the case of Clarkson Mining Co. 
et al. vy. United Mine Workers of America, the court entered an order 
evicting 55 miners from their houses at mine No. 1 of the Clarkson 
Coal Mining Co., 53 miners from the houses of the Atlantic Contract- 
ing Co. (Florence mine), and 6 miners from the houses of the Monroe 
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Coal Co. (Webb mine), thus setting aside the laws of the State of 
Ohio relating to landlord and tenant. 

The judge of the court of common pleas of the county of Indiana, “ 
in the State of Pennsylvania, in 1925 and again in 1927 issued the 
most remarkable restraining orders found in the history of juris- 
prudence in so far as they relate to labor disputes. These injunctions 
are to the following effect: 


1925 INJUNCTION 


In the case of Jefferson & Indiana Coal Co. v. Charles Aikens et 
ra Judge J. N. Langham presiding, a portion of the order is as 
ollows: 


(0) From marching, parading, or picketing in, upon, or through the public 
roads, rights of way. roads, streets, alleys, bridges, railroads, and other places 
pee and in the vicinity or in the neighborhood or leading to the Lucerne 

nes, 

(c) From loitering about at or neur or in the vicinity of the Lucerne mines 
and from foitering, assembling, or congregating in any place or places where 
the employees of the plaintiff find it necessary to gu. 

(d) From interfering with, intimidating, threatening, assaulting, suggesting 
danger to or giving the appearance of dunger. or influencing or persuading 
any person to quit, cease, or refrain from working for the plaintiff. * * * 

(e) From in any way interfering with or hindering plaintiff, its agents, or 
employees in the conduct, management, or operation of its mines or works. 

(f) From posting or circulating notices or bills advising or warning men to 
stay away from Lucerne mines, from inserting or causing to be inserted adver- 
tisements in any or all newspapers advising or warning men to stay away from 
Lucerne mines, from erccting or causing to be erected or maintaining bill- 
boards for the purpose of displaying advice or warning to men to stay away 
from Lucerne mines. 

(vg) From doing any acts, uttering any words, or publishing any paper, sign. 
.or bills whatsoever in the furtherance of any combination or conspiracy or other 
unlawful acts for the purpose of preventing plaintif? from operating its mines. 


1927 INJUNCTION 


In the case of Clearfield Bituminous Coal Corporation v. A. J. 
Phillips et al. Judge J. N. Langham of the court of common pleas 
of Indiana County, Pa., on September 12, 1927, issued an injunction 
against the said miners’ organization, which reads in part as follows: 


(6) From picketing and parading in, upon. or through the public roads, 
roads, streets, alleys, bridges, railroads, and other places, past, near, or in the 
vicinity or in the neighborhood or leading to the Rossiter mines or the dwelling 
or boarding houses of the employees of the plaintiff. 

(c) From loitering, assembling. or congregating about or near the property 
of the plaintiff, or trespassing thereon, from visiting the dwellings or boarding 
houses of the employees of the plaintiff, to intimidate them or their families, 
from obstructing the streets or roads of Rossiter, from congregating about 
or near in the town of Rossiter where the employees and their families go, 
from operating and maintaining automobile patrols on the streets and roads 
of Rossiter, from erecting or causing to be erected or maintaining billboards 
for purpose of displaying signs warning men to stay away from Rossiter, from 
congregating on the Magyar Presbyterian *‘hurch lot, or any other lot, lots. 
place, or places at the time the employees uf the plaintiff cnter the mine and 
at the time the employees of the plaintiff come out of the mine, from singing 
song or songs in hearing of the employees of the plaintiff of a threatening or 
hostile nature. 

(@) From suggesting danger to or giving the appearance of danger to the 
‘employees or the families of the employees of the plaintiff; from saying or 
-doing anything to cause the men now working to quit or cause men seeking 
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work to refrain from so doing; fr: interferipg with or obstructiug men from 
going to or returning from work * * *, ; 

What degree of personal liberty could the defendants exercise 
under these orders¢ They are restrained from marching or parad- 
ing on the public highways, from establishing pickets, from. making 
speeches to nununion miners, or singing hymns. The union is re- 
strained from contributing to the union strikers. in fact, under 
these injunctions the strikers can not peaceably assemble, peaceably 
persuade, advertise their cause in the newspapers, upon billboards, 
signboards, or otherwise. The mouths of the defendants are as 
effectively closed as if they were instantly paralyzed. No written 
or spoken word can be uttered in behalf of the union to which they 
belong and of the cause which they espouse. 

Judge Hough of the southern district of Ohio recognizes the 
right of the coal miners to use the word “scab” in relation to the 
nonunion miner. Other judges deny this right. Judge Hough 
also, in what has been termed his “ order of occupation ” relating to 
the coal fields in eastern Ohio, restrains the members of the union 
from persuading nonunion miners to join the union until their con- 
tracts of employment expire. Judge Schoonmaker, for the western 
district of Pennsylvania, recognizes the right of the union miners to 
persuade the nonunion miners to terminate their contracts of em- 
ployment and join the union. Judge Schoonmaker likewise re- 
fused to insert in the order issued in the case of Pittsburgh Terminal 
Coal Co. v. United Mine Workers ot America the provision found in 
Judge Hough’s order now in effect in the eastern district of Obio 
vesting authority in the marshal to enforce the order. 

Judge Schoonmaker decided there was no authority for such 2 para- 
graph in the order. Judge Hough decided there was. The scope 
of the injunction order in each particular case seems to depend upon 
the peculiar whim of the judge whe issues it. In some ‘nstances 
conduct on the part of those enjoined which would constitute con- 
tempt in Judge Hough’s court is recognized as entirely legal by 
Judge Schoonmaker, and vice versa. A strange doctrine is found in 
these various orders. In southern West Virginia a mandatory order 
is issued compelling the removal of the tent colonies. In Judge 
Anderson’s court, of Indiana, an order is issued against the check-off. 
In Judge Hough’s court an order is issued evicting miners from their 
homes. In Judge Schoonmaker’s court an order is issued preventing 
attorneys eheeene the union from appearing in eviction cases 
and also preventing the bonding company from furnishing bond at 
the instance of the union to union miners threatened with eviction 
in order that they might appeal their cases in the State courts. Just 
what is the law relating to injunctions? No one particular judge 
seems to agree with another. 

In the State courts of West Virginia numerous injunctions are 
issued without notice to the defendants, many of them in the night 
time. It is to be borne in mind that all these injunctions are the 


law governing the conduct of those affected thereby. It is little 


wonder therefore that Judge Brandeis in his dissenting opinion in 
Truax v. Corrigan (257 U.S. 365, 66 L. ed. 279) used this language: 
It was usserted that, in these proceedings, an alleged danger to property. 


always {ncidental ond at times insignificant, was often Itaid hold of to enable 
the penalties of the criminal law to be enforced expeditiously witHout that 
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protection to the liberty of the individual which the Bill of Rights was designed 
to afford; that through such proceedings u single judge often usurped the 
functions not only of the jury, but of the police department; that, in prescribing 
the conditions under which strikes were permissable and how they might be 
carried out, he usurped also the powers of the legislature; and that. incidentally, 
he abridged the constitutiona’ rights of individuals to free specch. to a free 
press, and to peaceful assembly. 

-It was urged that the real motive in seeking the injunction was not ordinarily 
to prevent property from being injured. nor to protect the owner in its use, 
but to endow property with active, militant power whieh would make it 
dominant over men. In other. words, that, under the guise of protecting prop- 
erty rights, the employer was seeking sovereign power. And many disinter- 
ested men, solicitous only for the public welfare, believed that the law of 
property was not appropriate for dealing with the forces beneath social unrest; 
that in this vast struggle it was unwise to throw the power of the State on 
one side or the other, according to the principles deduced from that law: 
that the problem of the control aud conduct of industry demanded a solution 
of its own; and that, pending the ascertainment of new principles tu govern 
industry. it was wiser for the State not to interfere in industrial struggles 
by the issuance of an fnjunction. 


Laws enacted by Congress or the legislatures of the States are first 
introduced, then referred to a committee where the public has the 
right to be heard, usually read on three separate and distinct days in 
each branch of the legislature, passed by a “ yea” and “nay” vote 
of each branch of the legislature, and then presented to the chief 
executive for approval. Laws governing people’s conduct pro- 
mulgated through the injunction are put into effect frequently with- 
out notice to those affected and are more sweeping in their provisions 
than the most drastic laws passed by Congress or the legislatures of 
the States. Citizens of the United States have respect for their 
Government, Federal and State. Every citizen has inherited the 
belicf. however, that if he commits crime he is entitled to a trial by 
jury. and he loses respect for his Government if his liberty is taken 
from him in any other way. 

Another suggestion: These injunctions are perpetual. The usual 
language of the court is “ perpetually enjoined” or “ forever en- 
joined.” If Congress or the legislature passes a law. a future Con- 
eress or a future legislature may repeal or modify it. How can an 
injunction once issued, prohably without ndtice, 1f made perpetual. 
be modified, changed, or dissolved? A rule of conduct may be estab- 
lished governing 40.000 people, as in the Red Jacket case, which is 
bevond the reach of the court. legislature. or any other branch of 
the Government. The injunction in the case of West Virginia- 
Pittsburgh Coal Co. v. United Mine Workers of American was issued 
September 29, 1918. Van A. Bittner was charged with contempt 
and an attachment issued for him under this injunction in 1925. 12 
vears after the order was first issued. upon the same theory, I take 
it, that an attachment order could be issued against Van A. Bittner, 
or any other defendant named in said cause, in 1950. Judge Parker 


-in his opinion in the Red Jacket case holds that these «decrees oper- 


ate “indefinitely in futuro.” ; 

It seems to me a strange doctrine has deyeloped relating to con- 
spiracy in restraint of interstate commerce under the Sherman Act 
and the Clayton Act. If, as a number of the Federal courts have 
decided, the United Mine Workers are engaged in an unlawful and 
criminal conspiracy to restrain the shipment, sale, or use of coal'in 
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interstate commerce, then it would seem to follow that anything 


done in connection: with the consviracy would be unlawful. If, for 
example, Judge Shoonmaker and Judge Hough are right in holding 
that the United Mine Workers of America are engaged in an un- 
lawful and criminal conspiracy in restraint of trade in interstate 
commerce. how can they be consistent in promulgating an order 
which permits picketing? If a conspiracy in fact exists, then it is 
unlawful to picket in connection with the conspiracy. Is it not the 
position of the courts that ene find that an illegal conspiracy exists 
on the one hand and on the other become a party to that conspiracy 
by permitting picketing? If, as a result of picketing, a single ton 
of coal is prevented from being mined and shipped in interstate com- 
merce, that picket, with the permission of the court, has engnere 
in the conspiracy. The Supreme Court of the United States has 
held that it is not the extent of the interference with interstate com- 
merce that determines its unlawfulness, but that interference to any 


extent is unlawful. 

In connection with this subject I commend for your. consideration 
the most excellent address of Hon. George Wharton Pepper, de- 
livered at the Academy of Music in Philadelphia, Pa., July 8, 1924, 
to the Pennsylvania Bar Association and the American Bar Asso- 
ciation. A portion of this address is as follows: 


The thing called picketing may, accordingly, be regarded as much more than 
an effort to persuade or tntimidate nonunion workers. It may be conccived 
of as the protective action of « great social group who feel outraged at what 
seems to them the betrayal of their class. 

In a community which se conceives of it, picketing is not a thing to be stopped 
by injunction. It is rather a thing to be domesticated along with the strike. 
Attending at or near the plant or near the nonunion man’s house for the pur- 
pose of persuading him to abstuin from working, becomes a normal and in- 
evitable course of conduct. If vou object that such conduct may easliy lead to 
violence, the answer will be made to you that the administration of criminal 
law must in that event be relied upon for protection. * * * 

This means that in England picketing has been recognized as inevitable class 
self-protection, while with us it is still treated as a preventable offense aga{nst 
the rules of industrial war. * * 

In other words, our British friends have come to recognize peacable picket- 
ing as a legitimate concomitapt of a strike, but have trained the guns of their 
criminal procedure upon conduct which threatens breach of the peace or in- 
vasion of private right. What they have thus domesticated we still seek to 
enjoin. * * *¢ : 

I was led recently to make such a review of our industrial history by my 
desire to account for the growing bitterness of organized labor toward the 
Federal courts. In the Senate one quickly becomes uware of the existence 
throughout the country of a sentiment on this subject which, if unchecked, may 
Caaily develop lato a revolutionary sentiment. I accordingly addressed a letter 
to every United States district attorney, asking him to secure from the clerk's 
office ii his district a copy of all such Injunction orders made by the United 
States court in bis district during the last few years. Courteous attention to 
my request hus supplied me with a most interesting mass of material. The 
study of these orders discloses an evolution mildly comparable with the growth 
of the corporate mortgage. The injunction orders have become more and more 
comprehensive and far-reaching in their provisions, until they culminate in 
the shopmen's injunction order already referred to. Every thoughtful lawyer, 
who has not already done so, should read that order and meditate upcn its 
significance. In so doing he should have in mind that during the shopmen's 
strike in 1922 nearly every one of the 261 class I railroads and a number of 
short-line railroads coplied for injunctions in the various Federal courts. No 
applications were denicd. In al), nearly 8300 were issued. 

Naturally enough, during tse past two decades, there have been bitter pro- 
tests from the ranks of lawur. To the striker it seems like tyranny to find 
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such vast power exercised—not by a jury of one’s neighbors but by a single 
‘official who is nct elected, but appointed, and that for life, and whose commis- 
sion comes from a distant and little-understovud source. The protests have 
taken every concelvable form. They include a suggested act of Congress to 
take away the jurisdiction to issue injunctions except to protect tangible prop- 
erty, and a proposed amendment to the Constitution framed tu make Federal 
judges elective. Whether the so-called Caraway Act should be regarded as a 
protest emanating from organized tabor, I do not know. It is at any rate a 
manifestation of the same tendency. * * * 

Difficult as is the duty which we lave forced upon our Federal judyes, thelr 
problem has of course been complicated by the necessity of considering what 
conduct is, and what is uot, a direct interference with interstate commerce or 
a Violation of some Federal statute. Less than a month ago the Supreme 
Court (in United Leather Works’ Union ¢. Herkert & Meisel Trunk Co.) 
decided, six justices to three, that picketing to prevent the p°~ufacture of 
goods which, if manufactured, would have been shipped ir “state com- 
merce was not a conspiracy in restraint of interstate com. = — within the 
antitrust act. Any other decision would have subjected to Federal jurisdic- 
tion every strike in every factory the produce of which was destined to swell 
the volume of intcrstate commerce. But hack of the decision upon this juris- 
dictional ground leoms the vital qguestion—shall we persist in compelling the 
United Stntes courts to take up the shock of our industrial warfare? * * © 

Respect for the courts is not the leust valuable part of our English inhert- 
tance. Under such a system of government as ours the maintenance of well- 
nigh universal confidence in the judiciary is pretty nearly essential to national 
safety. Is it not worth our while to place elsewhere than upen our Federal 
judges the burden of solving for us our legislative and executive problems” 

To maintain such confidence must we not confine the courte to the sphere 
in which the creators of our constitutional system intended them to live and 
move ang have their being? 


REMEDIES 


First. Repeal section 16 of the Clayton Act. Then no one could 
secure an injunction in restraint of trade except the Government of 
the United States, This was the law until the passage of the Clay- 
ton Act. If it was the law now, the injunctions of southern West 
Virginia, southern Ohio, eastern district, and western Pennsylvania 
would not exist. 4 

Second. Where jurisdiction of the Federal courts is invoked be- 
cause of diversity of citizenship, then limit the scope of the injunc- 
tion to the defendants named in the bill. This is suggested because 
of the subterfuge practiced in some jurisdictions in securing injunc- 
tions because of diversity of citizenship and then enforcing the in- 
junction against residents of the same jurisdiction as the plaintiff. 
This was true in the Hitchman case and in the case of the West Vir- 
vinia-Pittsburgh Coal Co. in the northern district of West Virgina. 
- Third. I indorse the suggestions contained in the memorandum 
submitted by Mr. Warrum, which, if enacted into law, would elim- 
inate suggested remedies herein contained. 


STATEMENT OF CHARLES W. aa MEMBER OF THE OHIO 


Mr. Cuesnutr. I am a member of the bar although not very ac- 
tively engaged in practice. 

By your kind permission my friend Mr. Davis and I appear be- 
fore vou to be heard against the patie antiinjunction bill pend- 
ing in Congress, and now in the hands of your committee, on behalf 
of colored labor. 
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’ The bill is proposed and promoted by the labor unions. Its ob- 

ject is to limit the power of injunction vested in Federal courts, with 

He view of strengthening the hands of the labor unions in Isbor 
utes. 

Now. labor owes a great deal to the unions. Their efforts have 
done much to promote the dignity of labor and to secure 2» living 
wage for working men. They have exercised great power and in- 
fluence, but whether that power and influence should be increased 
or not depends upon how they are to be used, and I hope to show 
you by concrete examples that so far they have been used very 
slightly for the benefit of negro labor and very often exercised 
against its interests. And that being so, Mr. Davis and I are down 
here to argue against the reporting out of this bill. 

In a certain sense this committee is sitting as a board of arbitra- 
tion, or an equity tribunal, so to speak, to decide in advance upon the 
wisdom, the justice, the lawfulness and, am I permitted to say, the 
expediency of passing this bill. Expediency I imagine is a large 
factor in matters political; indeed I have heard it said. by some of 
the grave and reverend seniors who make up your august body that 
the principal and at times the only qualifications for the nomination 
or appointment of certain gentlemen to very high office was ex- 
pediency—but I think you gentlemen will agree that in the long run 
what is wise and just is most expedient, as some of the ventlemen just 
referred to have found out to their sorrow. 

I make the charge baldly that the labor unions of the United 
States, broadly speaking, are unfricudly to colored labor. and T 
challenge them to prove the contrary. 

In support of this charge, I quote, first, from one of the Johns 
Hopkins University studies in historical and political science en- 
titled “ Admission to American Trade Unions,” being Series XXX, 
No. 3. It includes, among other things, an elaborate study of dis- 
criminations respecting raembership made by such union affecting 
both women and negroes. It is stated on page 119: 

The national trede-unious which practically from the beginning have denied 
admission to negrees are the logomotive engineers. the locomotive firemen, the 
w ndow glass workers. the switchmen, the wire wesvers, the maintenance-of- 
way employees, the railroad trainmen, the railway carmen. the railway clerks, 
the railroad telegraphers, the commercial telegraphers, the boiler makers, and 
iron shipbuilders, and the machinists. Ordinarily, exclusion {s established by 
the membership qualifications clause of the national organization. For ex- 
ample, the locemotive firemen have provided by constitutional provision since 
1884 that only “white born” applicants are eligible. The boiler makers and 


iron shipbuilders and the: machinists accomplish the exclusion by a rule or 
pledge which forms part of the ritual and binds each member to propose only 


white workmen for membership. 


On page 125: 

Ordinarily, the unimpeded admission of negroes can be had only where the 
local white unionists are favorable. Consequently, racial antipathy and eco- 
pomic motive may. in any particular community, nullify the policies of the 
national union. Various instances of local discrimination against negroes have 
arisen which excluded them from membership (1) by denying them admission 
to the union of tne whites. or (2) by refusing consent. to charter a separate 
negro local union, cr (3) by rejecting a negro applicant holding a transfer 


card. 
On page 128: 


(3) Finally, local untagonism may discourage the unionizing of negroes 
through the refusal of certain local unions to accept the transfer cards of 
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traveling negro members. It is impossible to measure or to know the extent 
to which this form of discrimination actually prevails. The national agree- 
ment presumably binds each local union to admit the transferred members 
of all the othe: local unions, excep: that in the electrical workers, the bridge 
and structural tron workers, the bricklayers and masons, the carpenters, the 
plumbers, the steam fitters, and the steam engineers workmen with traveling 
curds may be rejected when considered incompetent. Under the guise of a 
-est for competency, negro traveling members may be excluded from those 
trades. Instances of discrimination have occurred, however, without the 
pretext of incompetency as a justification of exclusion. : 

These statements discloses that 12 national wnions make negroes 
ineligible for membership. 

The colored people of the country have exercised and still exercise 
their citizenship under very great handicaps. Their constitutional 
rights of life, liberty, and property, and that other intangible right 
mentoned in the Declaration of Independence, but not inc:.ued in 
the Constitution except by inference, the pursuit of happiness. have 
been infringed by legislation and by the common consent of white 
peaple to such an extent as in many respects almost to nullify them; 
to such an extent, indeed, that it is only to the courts that they can 
look for relief. ‘The court of conscience—I don’t mean i.. the legal 
sense—often does not seem to have jurisdiction where the negro is 
concerned. 

The Federal courts, in those part of the country where the rights 
of negroes are most limited, have been almost their only bulwark 
against oppression and other kinds of discrimination, and the power 
of injunction has been one of the strongest weapons which those 
courts have employed. They have declared unconstitutional laws 
passed by States and municipalities, providing for unjust and dis- 
criminatory election laws. The power of injunction has undoubt- 
edly been abused in some cases, but it has been exercised beneficiently 
in a great many others. 

The labor unions not only discriminate against colored men in 
admission to the uniors, but in some unions to which they are ad- 
mitted they are denied the full benefits of those unions. ‘The locals 
decide the distribution of labor, but the colored member is usually 
the last to be supplied with a job, if at all. . 

In support of these statements I wish to cite the case of C. E. 
West, contracting electrician of the firm of Thompson & West, 
Cleveland, Ohio. I think I will read the affidavit of Mr. West. It 
is an illuminating illustration gf the attitude and methods of at least 
one very important union upon the admission of colored men to 
membership, and what results from the denial of such membership. 
And mind you, these events took place, not in the benighted far 
South, but in the city of Cleveland, and therefore can not be attri- 
buted to local race prejudice and can only be explained as the 
result of a calculated policy, which is indeed admitted. 


AFFIDAVIT 


STATE OF OFIO, 
Cuyahoga County, 88: 

I, Charles BE. West, being first duly sworn, say that I reside at 3382 Fast 
One hundred and thirtieth Street, Cleveland, Ohio; am 34 years old, and am 
an electrician by trade. ’ 

Iam a colored man. When I was 16 years old I was office boy for Myron T. 
Herrick, and later for some of his assoclates who were interested in the ~ ° 
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Clevelund Electric Uluminating Co. While working as office boy I studied 


. electricity and finally became an electrician, at which trade I have worked for 


the past 17 years. 

The electrical work of Cleveland is done almost wholly by union men. In 
1914 I applied to become a member of the Electricans Local Union in Cleveland. 
At that time the initiation fee was between $40 and $30. However, they de- 
manded $160 initiation fee of me and of another colored man—Elmer JL. 
Thompson. I gave the union secretary my check for $200 to cover the initirtion 
fee of Mr. Thompson and myself. The secretary handed it back to me and 
said I would have to see Mr. Hart. I called repeatedly for the next three 
months at the union office and was always told that Mr. Hart was out. 

I continued to work until 1916 ox 1917, in which two yeurs 25 different jobs 
of wiring which I had done were destroyed by cutting the wires throughout the 
work. Then I cailed on Mr. Clarence Sickman, business agent of the same 
electricians’ unlon, and told him that I could not continue working because of 
the damage done to my work and asked him if he could see that a union card 
or permit was given to me by my joining the union. Mr. Sickman said: 

‘Well, I might just as well tell you now that we will not take colored men 
in as members of the union. Our charter forbids it.” 

He asked me to return that evening to the executive committee meeting. 
The committee met behind closed doors and after waiting some time I noticed 
them dispersing. I went to them and repeated what I said te Mr. Sickman. 
There were present at this meeting in addition to Mr. Sickman some eight or 
nine other members of the committee, all white men. Mr. Sickman said: 

“We are willing to iet you and your partner, Mr. Thompson, continue to 
work if you will agree not to teach any more cvlored men the electrical trade.” 

I told him that the colored men working with us had studied in colleges 
outside of Cleveland and were largely men who came from outside of Cleveland. 
together with some who had graduated from Case School of Applied Science. 

After that some more of our jobs were destroyed and I again went to Mr. 
Sickman, business agent. I told him that some more of our work had been 
damaged and asked him if he would permit union electricians to work for us 
so as to satisfy the union. He suid he would bring it up before the union, and 
I returnee to him about a week later. Mr. Sickman said: 

“Our men won't work for a colored man.” 

I said, 7 know some of the men who will work for us if the officers will let 
them work.” 

Mr. Sickman denied this. Then I said, “ Now, Mr. Sickman, you won't let the 
union meu work for us and you won't take us into the union. What shall we 
colored electricians do?’ 

Mr. Sickman said, “There must be some other work besides electrical work 
that you can find tu do.” 

I told him that I had given so many years studying electricity that I would 
not want to give up the trade 

In the following two years c.rtractors reported to me that the business 
agent of the electricians union hud come to them aud suid: 

“If West comes here for work. don't give that nigger any work.” 

One of these contractors was Mr. Altshuler, who told me that the business 
agent of the electricians’ union had told: him that if I did the electricians’ 
work, there would be trouble. Mr. Altshuler then took away from me the 
electrical work on a nine-suite apartment house which had been previously 
contracted to me. A little later this same thing occurred with a contractor, 
Tony Visconsi. 

The same vecurrences have happened time 2nd again during the past few 
years. Finally, last year I was working on a contract for Mr. Borixsh on 
Sandusky Avenue in Cleveland, when Mr. Fred Babki, the business agent of 
the electricians’ union. appeared on the job. Mr. Babki said: 

“You have a nonunion electricinn working here.” 

I satd. “You know why I am not a union man. I can't get into the union.” 

Mr. Babki said, “I have not a thing to tell you. West. I am here looking 
after the work to sce that only unfon men work.” 

There was present a Mr. Lukenhouse. a contractor, who was building some 
houses on the same street and for whom I hid work. Mr. Lukenhouse said 
to Mr. Babki: 

“Mr, West has explained to me that you will not take him into the union. 
and Ss have no sympathy with the union about Mr. West because he is a good 
workman.” 
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After working a few days, 1 had to quit. 

Immediately ufter that I completed the electrical wiring for a Mr. Eglin in 
Garfield Heights, a suburb of Cleveland. The work was finished and approved 
by the city inspector, who placed his seal ur the work. The day after it was 
finished there was a meeting on the job between Mr. Eglin, Babki, the union 
business agent, a union electrical workman and myself. Mr. Babki said to 


Mr. Eglin: 
“Mr, West is a nonunion electrician, and you must take this work out and 


let this union electrician do it over.” 
Mr. Kglin said: “The work is all finished and approved by the electrical 


inspector of Garfield Heights.” 
Mr. Babki suid: “It makes no difference. We will show you who is running . 


this town. We will tie up all the rest of your jobs.” 
Then the union electrician tore out all the wires and did the work over. 


I was not paid anything for my work. 

Upon a change of officers of the electricians’ union in July, 1927. I asked 
Mr. Fitzgerald, the new business agent, if I could sign up as a contractor and 
obtain union men. Mr. Fitzgerald sent me to the bonding firm of Davis & 
Farley to secure a bond that I would pay the wages. I went to the office of 
Davis & Farley, insurance brokers, and made my application for a bond. I 
signed an application showing a net worth of much in excess of the bond. 


Then the representative of the bonding company said: 
“ Before we cu write the bond, we must have the approval of the Electrical 


Contractors’ Association.” 

After that I was told by the bonding company that they would not write 
the bond. and then I discovered that the business representative of the Blec- 
trical Contructors’ Association was the Mr. Sickman mentioned above, a former 
officer and still-a member of the electricians’ union. 

There are nv colored union men in the electricians’ union except one mun who 
is so light in-color that he ‘s not suspected by the union members as being a 


colored man. : 
Through all of these affairs I have lost all of my property, consisting of my 
home and another piece of property which I owned and rented, 


This is one of the numerous cases. My friend, Mr. Davis. will refer 
to others. 

These cases would seem to indicate that the labor unions are not 
only unfair to colored labor outside of the unions, but even in the 
unions will go to anv extreme to discourage colored workmen, and to. 
monopolize the various trades for white workmen. 

Th2 Shipstead bill in effect says that Federal equity courts shall 
have no jurisdiction to grant injunctions except for the protection 
of tangible and transferable property. That is to say, if a man is 
skilled in a trade, he can not be protected from unlawful molestation 
in the exercise of his art by the writ of injunction. If by his skill 
or his thrift he has purchased a home, an injunction would like to 

rotect it from interference or injury, or to protect his property right 
in it, but his right to work and earn a livin could not be protected 
because neither transferable nor tangible. The denial of Mr. West’s 
right to work resulted in the loss of his two houses, which certainly 
were tangible and transferable. 

The case of Wills v. Local No. 106 of the Hotel and Restaurant 
Employees’ International Alliance et al,, decided July 2, 1927, an in- 
junction was granted against the picketing of an eating house be- 
cause it employed colored waiters, who were not admitted to the 
union. 

It is a case very much in point, and Mr. Davis will present it in 
somewhat fuller detail. 

_ This bill is class legislation ee and simple, and in that connec- 
tion I quote what Judge W. H. Taft said in his inaugural address. 
as president of the American Bar Association, October 20, 1914: 
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The great political power that labor eombinaticns are believed to exercise has 
enabled them successfully to press upon legislatures the idea that they are 
politically a privileged class, that the interest of the community lies in makiug 
them so. and that their cause is so important that the ordinary meaus of en- 
forcing the law against their violations of it should be weakened rather than 
strengthened, 

It is quite possible, it would be only human nature, if colored 
working men were granted, as union members, equal rights and 
privileges, and entitled to benefit equally by whatever union labor 
might achieve in the way of power or influence or reward, that they 
might not oppose this bill. But the fact is that by the labor unions 
as a rule, they are treated as an alien and economically unassimable 
element, and therefore denied these benefits. This, therefore. is good 
reason for them to protest against the favorable consideration of 
this bill. it can do them no good under the circumstances, and 
ceziainly might be invoked at times to their very serious injury. I 
have no doubt that should this bitl be enacted. the unions would 
press similar legislation as applied to State courts and the fact that 
it was Federal law would be their strongest argument. 

One of the greatest dangers of this bill is the precedent it will set 
for State legislatures. Once the right of injunction is denied in the 
Federal courts, the natural tendency would be for the States to 
follow suit. and therein lies an additional menace to colored labor. 
Injunction is supposed to lie when the injury can not be compensated 
for in damages, and some State courts having held that a labor 
union can not be sued as a union—in other wore, that while it may 
exercise many of the privileges of a corporation, it can not be held 
to the responsibilities of such legal entity—injunction is substantially 
the only remedy. 

The fourteenth amendment to the Constitution provides in section 1 
of said amendment, “ Nor sha]! any State deprive any person of life, 
hiberty. or property, withont due process of law,” and continues by 
way of an enforcement clause. “nor deny to any person within its 
jurisdiction the equal protection of the laws,” meaning, as applied 
to this amendment, the equal protection of this law because a pro- 
vision of the Constitution is one of the highest laws. 

Now, the effect of this provision of the Constitution is that the 
State guarantees to every citizen the protection of life, liberty. and 
property, unless he has forfeited his life or liberty by crime. For 
a man to live, unless he be one of the favored few, which working 
men are not, it is necessary that he work, and any action of any 
person or body of men which deprives him of the opportunity to 
ihe or denies his right to work, is in effect a denial of the right 
to live. 

Now, the right to work, although, as I have shown, probably the 
most valuable of man’s rights, and therefore in the highest sense of 
the word property, is not tangible, you can not touch it or weight it 
or measure it; it 1s not transferable. 

In the case of the colored workman, as of perhaps the majority of 
working men, the right to work, the right to a job, is the most 
valuable right that he possesses. It is the right which the unions 
have stressed. it is in fact the basis of the union organizations, with 
the fatal defect that they claim to confine that right to the members 
of heir own organizations, and to limit their membership. They 
say to the negro, “ You can not become a member of our union; you 
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can not work unless you are a union man,” which in effect is to say, 
“you shall not work at all,” and with the only orderly and effective 
method of enforcing the right to live abolished by this bill the 
Iederal Government is powerless to enforce this provision as the 
State governments will be when thev have also enacted snch laws. 
Of course, if this be true, and the courts reason as I do. the bill is 

lainly unconstitutional, and in effect would turn out to be mere 
bea geste, a beautiful gaseture to tickle the labor unions. 

@& would not for the world suggest that this honorable committee 
would be influenced by mere political considerations. The labor 
unions include, I believe, several million members, mostly voters. 
The colored people of the United States number twelve or thirteen 
millions of citizens, all of whom, with the usual exceptions of minors 
and those subject to other disqualifications, are potential voters and 
their actual vote is becoming an increasingly important and effective 
political factor. and they do not desire to see what little protection 
they have or may have through the courts against union discrimi- . 
nation and tyranny taken away from them by this bill. 


STATEMENT OF HARRY E. DAVIS, ATTORNEY AT LAW AND A 
MEMBER OF THE HOUSE OF REPRESENTATIVES OF THE STATE 


OF OHIO, CLEVELAND, OHIO 


Mr. Davis. I am an attorney of Cleveland, Ohio, and I have just 
completed my fourth term as a member of the Legislature of Ohio, 
and during my last two terms it was my fortune to serve as chairman 
of the codes committee in the Ohio House, which occupies the same 
relative position in the Ohio House as the ‘Judiciary Committee 
occupies mn the Senate. 

I appear here as a representative of the legal committee of the 
Cleveland branch of the National Association for the Advancement 
of the Colored people. 7 

In appearing before this subcommitte in opposition to the so- 
called Shipstead bill, I want to make it clear that I am not primarily 
interested in the constitutional or legal phases of the measure nor am 
I at all concerned in the controversy between employers and labor 
unions regarding this measure. My sole interest in being here is to 
prevent what I believe is a gross injustice to a submerged group 
of people, the colored people, 12,000,000 in numbers, 95 per cent of 
whom are of the working classes. That is the class I want to speak 
for because for the most part they are inarticulate. 

The bill would deny the right of equitable intervention of our 
courts in all cases except where tangible and transferable property 
was concerned. I take it that physical property is the easiest thing 
in the world to protect by the police power of the State. 

The group I represent has not got very much physical or tangible 
property and their biggest asset is their right to a job, recognized 
as a contract, but an intangible right, and I maintain that if this 
bill becomes a law it would affect very materially their right to the 
biggest thing which they have, the right to earn a living. 

think it is a matter of common knowledge that labor unions 
do directly and indirectly discriminate against colored men belonging 
to the unions. I could pile up oceans of evidence on that if necessary. 
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‘I think that is covered in Mr. Chesnutt’s argument. It shows the 


attitude of a considerable number of both the national and inter- 
national labor organizations and they could be multiplied by the 
addition of local bodies. 

It logically follows that if the colored workers, who by the way 
may want to join a labor union and can’t, it logically follows that a 
colored worker who is denied the protection and the benefits of 
organized labor because they will not take him in, has only one place 


-of redress in case his right of employment is assailed, and that. is 


in our courts, and that, in my judgment, is the inherent vice ahd 
inequity of this bill, and that is why I am here eee. about it. 

olored people are not as yet aware just what this bill means to 
them. If they were, they would be here in greater numbers, and 
still will be here yet I think in greater numbers, letting you know 
what they think about it. 

I do not want the committee to think we are conjuring up hypo- 
thetical or academic objections about this. It is a very real thing 
in the life of the colored workers and I want to say parenthetically 
I have no particular feeling one way or the other about labor unions. 

If I were a craftsman or an artisan, I would join a union. I have, 
from time to time, advised clients in my home city to join unions, just 
like I joined the bar association. 

This is not a hypothetical objection which we are conjuring up, 
and I want to refer to the case which Mr. Chesnutt siepested be- 
cause it is typical of a great many cases which happen. This hap- 
pened right in Cleveland, Ohio, and while I was not counsel for either 
side, I have never represented anybody in a labor dispute. 

This is the case of Wills v. Local No. 106 of the Hotel and Restau- 
rant pupioyer: International Alliance, et al, decided July 2, 1927. 

The syllabus reads: 


Injunction lies against the boycott of an eating place by a branch of the 
Hotel and Restaurant Employees International Alliance, where the sole ground 
of the boycott is that the place is employing colored help, and it appears that 
the application of these colored employees for a charter for a Waiters and 
Restaurant Employees Union has been denied on racial grounds. 


And the opinion by Judge Irving Carpenter reads as follows: 


This is au action seeking an injunction to restrain the defendants from 
picketing plaintiff's place of business, a country roadhouse, with from three 
to five automobiles in the highway in front, all bearing banners saying that 
plaintiff’s place is “ unfair to organized labor.” 

The admitted and undisputed facts reveal a very unusual situation. It 
differs in several respects from most cases of this character. 

Plaintiff's property is located in the village of Valley View. one of the 
numerous suburban municipalities in this county. and is 11 miles from the 
Cieveland Public Square; it is on a country road which is improved with a 
pavement about 14 feet wide; there are several somewhat separated houses 
on the same side of the road as plaintiff's property, but on the opposite side 
eee to the highway line is a canal; in fact the highway is called Canal 

oad. 

Plaintiff's property consists of about 3 acres of land on which is located a 
building used by the plaintiff and his family the year around as a residence 
and a large restaurant, capable of serving 275 to 300 guests at once. This 
business is only operated in the summer and during the mild weather of 
spring and fall. The week-day patronage is very smali, and some evenings of 
the week slight. Saturday night and Sunday and holidays are the only 
time business is brisk. 


LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 611 


Piaintif? began the business feur years ago last spring, and since then has 
purchased the property paying for it, he says, $18,000 and since has made some 
improvements and additions to it. 

‘Lhe first three years of plaintiff's operation of the place he employed union 
waiters und cooks exclusively, but he says, that owing to the distance of the 
place from the city of Cleveland and his intermittant and irregular demand for 
such help that the union waiters and cooks were dissatisfied and did not render 
service satisfactory to plaintiff or his patrons. Hence a year ago last spring 
he did not employ union help, but instead hired nonunion colored waiters and 
“cooks, He paid them the sume scale of wage as fixed by the union, and the 
conditions under which they were required to work conformed to the union 
standard in every respect. He employs four regular waiters and five extras 
who only come on special occasions when crowds are expected. The number 
«f cooks employed ure not shown by the evidence, but from the number of 
waiters it can be inferred it is not large. 

Last year the union said nothing to him about his employees. and at the 
beginning of this season, by verbal contracts, he reemployed substantially the 
same group of colored waiters and cooks for this reason. About two days 
before he planned to reopen his place, the first part of last April. defendant 
Edward Whissemore, business agent of defendant Local No. 106, the Waiters 
Union, and Martin Spiegel, the vice president of that local. called upon him and 
demnnded of him that he employ white help and members of their union. He 
told them they were too late, that he had already reemployed his help of last 
season, that it had been satisfactory, and that the union help in years before 
had not been. They told him he might take his choice of any of their unem- 
ployed members. This he refused under the circumstances, and they teld him 
they would “give him a battle.” 

Some time later they began the picketing by the use of automobiles upon 
the road in frent of his place at the times when his customers would be going 
there, particularly Saturday nights. The automobiles bore on the back thereof 
large cloth banners which said ii) large letters in substance that “ Wills’s 
Terrace Garden is unfair to organized labor,” and was signed by the initials 
of the union. There is'some dispute about the conduct of the drivers of the 
automobiles and the persons riding with them. 

In all about 25 men and women, all members of the defendant unions or their 
wives, participated in driving or riding in these automobiles. 

After this agitation started, at the request of plaintiff, two of his colored 
employees went to Cincinnati, to the international headquarters of the union, 
and saw the secretary of the supreme body, and asked if a charter for a colored 
local for Cleveland coule be granted to them and other colored waiters there. He 
teld them to see defendant Whissemore, and if he would consent to it the 
charter might be arranged. but not unless approved by Whissemore. They saw 
Mr. Whissemore and he told them “ Nothing doing,” and their efforts to form 
a union ceased. It should be added that the constitution of defendant Local No. 
10g restricts its membership to white persons. 

At this length these facts have been here stated, and from them it appears 
that there existed no real trade dispute; both the employer and his employees 
are satisfied with each other, the standards of the union, both as to wages and 
working conditions, are being observed. 

The employees wanted to affiliate with the union and the employer wanted 
them to. and they went to no little trouble trying to do so, and were refused 
by these defendants solely because of their race. 

This court recognized the very well established rights of union labor under 
certain conditions to inform the public of the fact than an employer does 
not employ union labor, and the employer who chouses not to do so can not 
complain if such information causes loss to his business. There are many 
precedents. in Ohio and elsewhere, supporting this proposition, The case of 
Clark Lunch Co. v. Local 106 (22 Ohio App., 265), by the court of appeals: of 
this district is one of the outstanding authorities on this subject, but from 
the above-stated fucts this case differs very materially from the Clark case 
in many respects. To much the same effect is the La France, ete. ». Brother- 
hood (108 O. 8S. 61). Modern industrial conditions have made necessary the 
cooperation of the laboring group. and the union hus generally very well 
ministered to this necessity. The ideal of all union efforts is and must be the 
improvements of the social and economic conditions of those who work, aud the 
law seeks to protect the union in the fair accomplishment of such {deal. 
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The hoyeott does not appeal to this court of equity as conforming to this 
standard, In its last analysis it is a cause of white men opposing colored men. 
As this court sees it the only tnformation these defendunts could properly and 
truthfully give the publle about plaintiff is that be employs colored people. 
and I do not believe these defendants care to advertise that fact as such. 

It does not appeal to this court of equity as faly for these defendants to say 
to the puble that plaintiff is “unfair to organized tabor" under the undis- 
puted facts. 

The motive prompting this nitack on the plaintiff under these circumstances 
ean not be justified by this court, In fact the witness, Martin Spiegel, who 
in addition to being vice president of Local 100, is custodian of the headquarters 
of both the defendant locals, to which service he gives his entire (ime and 
receives a salary of $60 per week, frankly says that he conceived this campuign 
agulnst Wills, To quote him: 

“T started picketing because PT wanted bim to employ white walters. IF got 
the banners. T did this work to gain votes in the election next week--that ! 
may be reelected custodian. If you expect to hold office. in a union, you must 
do something for the unfon.”’ 

This court feets that under all these circumstances Justice requires that 
the temporary restraining order prayed Tor be granted and such order may 
issue on the execention by the plaintiff of a bond in the sum of $600. 

Tt has been urged that plaintiff. having made contracts with his employees 
for this season, it is unlawful for defendants by this boycott to seek to covrce 
him into violating and abrogating such eontract. But in view of the fact that 
the Injunction is based upon rights of the plaintiff, more iimportant ino the 
opinion of this court than such contracts, this clalm has not been seriously 
examined or considered and is not here decided. Nor does the court find it 
necessary to express nny opinion as to the manner in which the picketing was 
conducted. 

Now the court states all the facts. They were not disputed, as 
a matter of fact. This man Wills had a road house 12 miles outside 
of Cleveland. He employed white union waiters in the beginning and 
their work was more or less unsatisfactory but owing to the distance 
of the place from the city of Cleveland and his intermittent: and 
irregular demand for help the union waiters and cooks were dis- 
satisfied and did not vender satisfactory service to plaintiff or fis 
patrons, So in 1926 he employed a crew of colored waiters and 
cooks, and in 1927 he reemployed all of these by verbal contracts. 

The i. ton said nothing to him in 1926, but in 1927 one of the 
defendants, Edward Whissemore. the business agent of local 106 
of the Waiters’ Union. and Martin Spiegel, the vice president of 
that local, called upon him and demanded that he employ white 
help and members of their union. That was the demand, white help. 
See if there is discrimination against colored men in unions. He told 
them they were too late, that he had already employed his help of 
last season, that it had been satisfactory, and that the union help in 
years before had not been. They told him he might take his choice 
of any of their unemployed members and he refused to do this under 
the circumstances and they told him they would give him a battle. 

They employed three or four automobiles, with banners o& them 
and drove up and down in front of his roadhotise. It is a very nar- 
row road, t4 feet wide and the automobiles bore on the back large 
cloth banners which said in large letters in substance that Wills 
Terrace Garden is unfair to organized labor. 

Now, I have stated that colored men were not opposed to organized 
labor. ‘These waiters then employed by this man Wills went down 
to Cincinnati at their own expense to the international headquarters 
of the organization and asked for vu charter. They said, * We want 
to be union men and always wanted to be,” and the secretary said. 
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“We can not give you a charter unless you vet the consent of the 


focal union.” ; , 

So they went back and asked the local secretary to take them in 
either as union men or consent to their app enen for a charter and 
his answer was very-brief and concise. He said,“ Nothing doing,” 
and I want to add right here. and this ts the finding ef the court I 
am reading: 

At this length these facts buve been here stated, and from them it appears 
that there existed no real trade dispute; both the employer and his employees 
are satisied with euch other, the standards of the union, both as to wares and 
working conditions, ure being observed, 

The employees wanted to atflinte with the unton and the employer waited 
them to, and they went to no Httle trouble trying to do so, and were refused 
by these defendants, solely because of their race. 

This court recughized the very well established rights of union labor under 
certain conditions to inform the public of the fact that an employer Qoer not 
etoploy unton labor, and the employer who chooses not to do su can nut complain 
if such information causes loss to his business, There are many precedents. in 
Ohio aud elsewhere, supperting this proposition. The case of Clark Luneh Co. v, 
Local 106 (22 Ohio App. 205), by the court of appeals of this district is one of 
the outstanding authoritles on this subject, but from the above stated facts 
this case differs very materially from the Clark case in many respects. To much 
the same effect is Lu France, ete., v. Brotherhood (108 O. 8. 61). Modern in- 
tlustrial conditions have made necessary the cooperation of the laboring group, 
and the unfon has generally very well ministered to this necessity. The ideal 
ef all union efforts is and aust be the improvement of the scefal and econgmie 
conditions of those who work, and the law sceks to protect the union in the 
fair avcomplishinent of such ideal. 

Whats boycott does net appeal too this court of equity us couforming to Chis 
standird. Tp its hasi analysis iis a ease of white men opposing colored men, 
As this court sees it the only information these defendants could) properly 
and truthfully give the public about plaintiff is that he employs cclored people, 
and Lato not belleve these defendants care to advertise that fact as such. 

It does not appeal to this court of equity as faly for these defendants to say 
to the public that plakuil? is “unfair to organized labor” uvder the undis- 
puted facts, 

The motive prompting this attaek on the plaiatt® under these cireumstances 
can not be justified by this cour In fact the witness Martin Spiegel, who, 
in addition to being vice president of Local 100, is custodian of the hend- 
quarters of both of the defendant locals, to which service he gives lis ealire 
time and receives a salary of SGO per week, fratkly says that he couceived 
this campaign against Wills, To quote him— 


Now, this is rich, Senator. -- 


“TIT started picketing becnuse J wanted bim to employ white waiters. I got 
the banners; [FE did this work to gain votes in the Clection next week, that I 
may be reelected custodian, If you expect to hold office tn a union, you must 
do something for the union." 

This court feels that under all these circumstances justice requires that the 
temporury restraining order prayed for be granted und such order may ixsue 
oh the execution by the plaintiff of a bond In the sun of $000. 


That is a typical case, your honor. We are not trying to conjure 
up anything hypothetical or academic. We are not trying to con- 
struct this thing out of thin air or ether. This is what is actually 
going on in the city where I was born and raised, not in a section 
where it might be attributed to local prejudice or conditions. I chal- 
lenge anybody to justify the attitude of that labor union. It is 
impossible to conceive of anything more inequitable, unjust, arrogant 
or unfair than the attitude of that labor union. This is only one 
case und I am citing it because it is typical. 

fT can pile them up, I believe, if this committee cared to hear them. 


614 LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 


Colored workers want ty as good wages and just as good work- 
ing conditions as anybody else. Don’t let anybody think colored 
labor is cheap labor. They are just as much interested in getti 
the best out of life as anybody else and are striving toward that en 
daily and they want that right protected and they are willing to 
join unions to secure that protection but in so many of the unions 
that we can almost call it a rule they are unfair to colored men. 
There are isolated cases where unions do admit colored men and 
some cases where they are treated fairly and with no difficulty over 
racial disputes. I think the Longshoremen’s Union is principally 
the fairest in the country in that respect. Colored and white men 
work together and socialize together to some extent and they allow 
no race pre wise to get in there. It has been attempted but they 
will not listen to it, and absolute harmony prevails and colored men 
would be good union men if they would let them be and while this 
action which T have mentioned was started by the employer, yet I 
think you will all agree with me that any one of these agyrieved 
colored waiters could have taken the same action. I want it kept in 
mind all through that if this bill passes the Federal Congress, it 
will become a model and a pattern for State legislation all over the. 
country and within 10 years every State in the Union will have sub- 
stantially the same law. 

What position is a colored worker in, willing to join a union. 
and he can not, and yet they say to an employer. “ You can not 
hire these colored men because they are not union men,” and they 
say to the colored men, “ You can not work because you are not 2 
union man”? What is he going to do? Does anyone mean to. 
tell me the strong legislative arm of the United States Grovern- 
ment is going to lend sanction to a bill which will take from a 
man the only remedy or redress which they could have under such 
circumstances, the right to appeal to a court to protect their right 
to work, and my protest is brought on behalf of that submerged 
group who have no one to appeal to, who do not get the protection or 
benefits of organjzed labor and as a last resort must come to our 
courts. * 

Courts are primarily intended for the protection of minorities. 
Majorities are not oppressed. but minorities may be, and_ these. 
courts of equity which have grown up with a background of thou- 
sands of years are here to protect minorities and to protect the 
submerged group of 12,000,000 colored people who have no pro- 
tection, strength of power. and can not get in the union. and it 
seems to me absolutely unjust for Congress to even think of passing. 
a law which would deny their only xppeal, an appeal to the courts 
for their redress. 

I thank you. 

Senator Norris. The hearing will now adjourn to 10.30 o'clock 
to-morrow morning. 

(Whereupon. at 1.15 o’clock p. m., Thursday, March 15, 1928, the 
hearing was adjourned to 10.30 o’clock a. m., Friday, March 16, 1928. ): 
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FRIDAY, MARCH 16, 1928 


_ Unrrep States Senate, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to adjournment, at 10.30 o’clock 
a. m. in the committee room, Capitol, Senator George W. Norris 
presiding. 
Present: Senator Norris (chairman). 


CTATEMENT BY HENRY WARRUM, REPRESENTING THE UNITED 
MINE WORKERS OF AMERICA 


Mr. Warrum. Mr. Chairman, I—as Mr. Glasgow yesterday did—I 
am appearing to-day before you to present the situation that the 
United Mine Workers of America find themselves in with regard to 
the extension of the injunctive Nae by Federal courts. 

There is in my opinion no trade union that has suffered more than 
the mine workers have from the application of the injunctive writ. 
There is a reason for it that is very obvious. In the first place, the 
industry is over developed and, therefore, over manned; and, in the 
second pe there is perhaps nothing that is put on the market in 
which the labor cost bears as high a proportion to the entire produc- 
tive cost as coal. a 

The great item in producing coal is the lahor cost. The result is, 
considering no other factors at all, that there is a tremendous 
struggle over the labor question. Efforts are made on the part of 
operators to disorganize the craft organization and to depress wages. 

hat is the one item in which they can by methods of deflation 
anticipate an increase in their profits very materially. Efforts, on 
the other hand, are made by the union to increase its membership 
and enlarge the solidarity of the collective bargaining by mine 
labor with employing operators because they realize that the com- 
petitive condition, the cutthroat competition prevailing in the min- 
ing industry, which is reflected in constant effort to decrease their 
wages, ite out of unorganized mine labor and a failure in poten- 
tial fields to have any standard scale of wages at. all. 

The result is that in substantially every Federal court where soft 
coal is produced there have been Federal injunctions against the 
miners’ organizations, its officers and members, and in the State 
courts, where the operators feel that they have friendly courts, or are 
in mors or less control of the politics that dominates the community, 
there have been hundreds, truly hundreds, of injunctions issued 
against the miners. In northern West Virginia alone. in the last 
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two and a half years, there have been over 200 injunctions issued by 
State courts. 

Now, the purpose of these injunctions, both Federal and State, 
is primarily not to protect property. The primary purpose is to 
disorganize the miners’ organizations, to destroy the morale of the 
union miners, whether, they are engaged in an atfempt to organize 
nonunion fields, or carrying on a strike in the organized mines, that 
and the desire to terrorize and intimidate, drive out of the commun- 
ity the organizers and representatives of the miners’ union. 

It will be astonishing to you, and I hope to call your attention 
briefly to some of the things that -have been resorted to in these in- 
junctive writs, but making a very general statement I would say that 
they have enjoined parades on the public highways. They have 
tabooed mass meetings iii the miners’ halls on their own property, 
and on the open grounds that do not belong to the coal company at 
all and involves no trespass. They have enjoined meetings in 
churches, and as you may know from the report of the subcommittee 
of the Interstate Commerce Committee, which has recently been pub- 
lished, they have frowned upon the singing of hymns in religious 
assemblies. . 

I recall one instance, Senator, in Arkansas where the women and 
ehildren—this may have been a device to secure the withdrawal of 
the nonunion labor, but this is the nature of the device—they gath- 
cred on the public highway near the pit mouth and prayed, to the 
serious displeasure of the chancellor who threatened them with con- 
tempt proceedings if it was repeated. 

ey have thundered against fair argument and persuasion. and 
in many instances that has been the expressed object of the inhibi- 
tion laid upon the miners. They have, as Mr. Glasgow, I under- 
stand, showed you yesterday, established the proposition that while 
mining in itself is not interstate commerce, and interfering with 
mining is not an interference with interstate commerce, they have. 
nevertheless in a great many places, established the doctrine that the 
miners, by reason of the fact that they were interfering with the 
production of coal. and were active in trying to transform that 
product from nonunion to union conditions, were necessarily en- 
gaged in a conspiracy in restraint of interstete commerce, and that 
the purpose and intent would be inputed to u‘iem under the circum- 
stances of violating, or intending to violate, the antitrust laws of the 
United States. . 

Now, I have spoken just for a moment about State and Federal 
injunctions. I am aware that this committee is only interested in 
Federal injunctions. In a moment I want to take up some of them 
and discuss them, but it seems to me there is an interrelation between 
Federal injunctions issued in labor disputes and injunctions issued 
hy the State courts in labor disputes. ere can not be any question 
with a lawyer but what the decisions of the Federal courts, especially 
of the Supreme Court of the United States, on abstract questions of 
equity and indicating a general trend in the policy of the law, has a 
powerful influence over the judgments and decisions of the State 
courts. 

That must be especially true where the policy of the Federal 
courts—the trend of their decisions, the advance that they are making 
in the use of the injunctive processes in intervening in and settling 
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economic rae er regarded with indifference by Congress and 
no attempt made to restrain it. . 

Under such circumstances it is not difficult for a fair judge to 
feel, and the supreme court of the States—various States—to feel 
that this is the inevitable trend of legislation in this country; that 
this is the inevitable development of a body of law, body of equit 
jurisprudence that relates to labor disputes, and they are inclined, 
except in some instances, as in New York the other day, to fall in 


step. 

Naw you take, for instance, the cases arising in Indiana County, 
Pa.—injunctions that have been issued in the present strike, or since 
April of last year. They have been, as you know, Senator, the sub- 
ject of sarcastic comments and of indignant protests on the part of 
some very learned lawyers that are on the sukcommittee—Senator 
Wheeler, Senator Sackett, and lay members, such as Senator Gooding. 

They all date back to the injunction that was issued in the Indiana 
Coal Co. case by the Supreme Court of Pennsylvania in 1926. I 
have not the title of the case here but I can secure it for you, but 
in that case there had been parades, and the court held, and perhaps 
was right in so holding, that the parades up and down the public 
highways had a tendency to intimidate the employees of the com- 
pany, but having decided that, the trial court further held that they 
were not entitled to any pickets at all; not entitled to any access 
to the pool of nonunion labor that was being employed in those mines. 

The case went to the Supreme Court and the Supreme Court, 
borrowing from the decision of the Federal court in the Foundries 
case, the idea that in this class of litigation the trial judge has 
a peculiar knowledge of the situation that entitles his injunctive 
decree, no matter how unfair it may seem on its face, no matter 
how capricious the terms may be, having this peculiar information 
regardi:ig: the local situation, that the restraint that is imposed upon 
the deiendants will be, under ordinary circumstances, sustained. 
An illustration of the way, and the basis of that authority, is found 
in a sentence, and is quoted by the Supreme Court of Pennsylvania 
from the decision of the United States Supreme Court in the 
Foundries case. 

The action of the State courts upon the Federal courts, showing 
the reciprocal relation that exists in the administration of our equity 
jurisprudence, can be seen in this Red Jacket case discussed yesterday. 
Now, the question of the right of equity to affect miners arose in 
that case. 

There was & preliminary order made by the district judge at 
Charleston, first that they should vacate in 10 days or be declared in 
contempt of the injunction which was extended to 30 days, and that 
question came uy for some consideration by the circuit court of 
apper on the appeal from the final decree, and that circuit court 
of appeals referred to a decision by the Supreme Court of West 
Virginia in the Black Band case, I believe they call it, in which the 
doctrine is laid down that miners occupying company houses do 
not occupy the relation to their employer of tenant and landlord, 
that they are servants, that the occupancy is at will, and that they 
can be removed by injunctive process regardless ot the fact that 
every State in this Union, West Virginia as well, has ample remedies 
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at law for a landlord to dispossess his tenants or to terminate his 
tenancy. 

So, Lorexed from this decision of the Supreme Court of West 
Virginia, the Federal court for that circuit now has adopted the rule 
that the relation of landlord and tenant does not exist and does 
not prevail between the operators and the miners who live in the 
company houses, and that rule having been adopted there has been 
extended since that decision to Ohio in the Clarkson case, to which 
I will refer, and to Pennsylvania in the Pittsburgh Terminal case. 
ieee has been discussed by the other side some time ago, as I under- 
stand. _ , 

In order to get immediately to the question of these Federal 
injunctions that we are desirous of bringing to your attention as 
illustrating the trend and policy of the courts, I want to take up 
at once the Hitchman Coal Co. case. 

Now, the Hitchman Coal Co. decree was rendered in 1908. It was 
afterwards taken to the Supreme Court and decided in the 245 U. S 
in 1916, but the decree was rendered in 1908, and it had to do with 
a controversy ¢xisting at that time, an attempt to organize the 
employees of the Hitchman Coal Co. at that particular time, and 
had to do with the devices resorted to by the organizers, Mr. Hughes 
and others at that particular time. It dealt with the facts of that 
particular struggle in 1908, and the court held that by reason of 
the fact that they had a contract with their employees whereby their 
employees agreed not to become members of the United Mine Workers 
of America, or any other trade union, while in the service of the 
employer, and by reason of the further fact that this man Hughes, 
the organizer of the mine workers, had secretly attempted to organize 
them, organize them while they were still working for their em- 
ployer; that he did it with deceit, that he also indulged in false 
statements concerning the condition of the company and the future 
policy of the company and that those things indicated his malice, 
as I read this decision of the Supreme Court, indicated his malice 
and justified the decree of Judge Bayton of the district court, enjoin- 
ing them from the peaceful persuasion of the coal company’s em- 
ployees under those circumstances. 

And, as bearing out our idea.as to the limitations imposed upon 
the rule there adopted, the American Steel Foundries case was 
decided in, I believe it was 1921, yes. That Steel Foundries case may 
have been discussed yesterday. I do not know, but I want to call 
attention to what the Supreme Court said [reading]: 

Is interference of a labor organization by persuasion and appeal to induce 
a strike against low wages. under such cireumstances, without lawful excuse 
and malicious? We think not. Lubor eh ee are recognized by the Clayton 
Act as legal when instituted for matual h&p and lawfully carrying out their 
legitimate objects. They have long been thi recognized by the courts. They 
were organized out of the ne yssities of the sfuation. 

Then follows some discgssion along the lines of the economic justi- 
fication and defense of l@bor unions. : | 

It continues [reading]: 

The strike became a lawful instrument in a Jawful economic struggle or 
competition between employer and employees @ to the yshare or division 


between them of the joint product of labor and «pital. o render this eom- 
bination at all effective, employees must make their. combination extend beyond 


: y. 
LIMITING SCOPE OF INJUNCTIONS IN LABOR DISPUTES 619 


one shop. It is helpful to have as many as mey be in the same trade in 
the same community united, because, in the competition between employers, they 
are bound to be affected by the standard of wages of their tride in the 
neighborhood. 

In that case his attention was directed, and was held by the 
counsel for the American Steel Foundries to the decision that they 
had readered in the Hitchman Coal Co. case, the court in the 
Foundries case, in 1921, five years after the decision in the Hitchman 
case, Gifferentiated, declined to be bound by the decision in the 
Hitchman case upon this question of persuading employees to either 
strike or to join the union, declined to hold that such persuasion in 
itself was malicious and actionable, pointed out that in the Hitchman 
case the elements of malice were not only involved but proven by the 
devious methods adopted by the organizer, Hughes, his surreptitious 
acts in getting the employees to secretly sign as members of the 
union while remaining in the employ of the company, and the false 
statements that he made concerning the future policy of the company 
for the purpose of securing a withdrawal of their labor. 

So we felt, after the decision in the Steel Foundries case that at 
least we stood in this position that if we should proceed openly with- 
out any other method than fair argument and public appeal to the 
employees of coal corporations that had engaged their men under the 
“ yellow-dog ” contracts, asking them openly, peaceably, and by fair 
argument and reasoning to quit their employ and join the union, 
that we would have come within the definition laid down in the 
Hitchman case as illustrated, or limited, if you please, by the 
decision of the Supreme Court in the Foundries case, that after the 
Foundries case was decided it was open notice to the world that a 
labor union would have an interest in a controversy of that kind, 
would have an interest in their wages, the integrity of which was 
being threatened by the working of nonunion labor at a lower wage, 
and have a right to extend their membership for the purpose of 
promoting and protecting the integrity of their organization. That 
they had a legitimate interest that rejected the suggestion of malice 
and entitled them to solicit fairly and by peaceable means the mem- 
bership and the suspension of work of mine labor that was employed 
under those circumstances. 

Now. let me show your honor what the Federal courts have done 

upon that proposition. That was in 1921. If anyone thinks that 
the decision of the American Steel Foundries case has limited to any 
extent, in one particular, the application of the restraint against 
persuasion and fair argument, this contempt proceeding will dissi- 
pate such views because the Hitchman Coal & Coke Co. in 1922 filed 
a contempt proceeding in the I’ederal court in which the Hitchman 
case originated. 
' I want to call your attention to it. This is a contempt proceeding, 
an information in criminal contempt against Lewis, Murray. Green, 
Watkins, Bittner, Lee Hall, William Roy, Savage, Ledvinka, and 
others, most of them being officers of the international organization 
or the district organization. They set out the decree in the Hitchman 
case, sections of it, that is [reading] : 

(1) From interfering and from combining, conspiring, or attempting to inter- 
fere with the employees of the plaintiff * * *. 
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They point out that these parties, the original defendants of that 
suit, and all their successors in office, and not members in the asso- 
ciation, have been restrained from interfering and from [reading]— 


From interfering and from combining, conspiring, or attempting to inter- 
fere with the empleyees of the plaintiff for the purpose of unionizing plain- 
tiff's mine without plaintiff's consent, by representing or causing to be repre- 
sented in express or implied terms, to any of plaintiff's employees, or to any 
person who might become an employee of plaintiff, that such person will suffer 
or is likely to suffer some luss or trouble in continuing in or in entering the 
employment of plaintiff, assigning, representing, or causing to be represented 
in express or implied terms to such employee or employees that such loss or 
trouble will or may come by reason of plaintiff nut recognizing the United Mine 
Workers of America, or because plaintiff runs a nonunion mine. 

(2) Krom interfering and from combining, conspiring, or attempting to 
interfere with employees of plaintif? for the purpose of unionizing plaintiff's 
mine, without plaintiff's consent, and in aid of such purpose knowingly and will- 
fully bringing about in any manner the breaking by plaintiff’s employees of 
eontracts of service known to them at the time to exist, which plaintiff now 
has with its employees, and from knowingly and willfully bringing about in 
any tornuer the breaking by plaintiff's employees of cuntracts of service which 
may hereafter be entered into by persons with plaintiff and be known to them 
while the relationship of employer and employee, as to such employee so brought 
to break his contract exists. 

(3) And especially from knowingly and willfully enticing plaintiff's em- 
ployees, present or future, knowing of such relationship, while the relationship 
of employer and employee, as to such employee so enticed, exisis to leave 
plaintiff's service, giving or ussigning directly or indirectly as a reason for 
any such act so brought xbout, or enticement and leaving of plaintiff's service, 
that plaintiff does not recognize the United Mine Workers of America, or 
that plaintiff runs a nonunion inine, or that the interest of the United Mine 
Workers of American requires that plaintiff? shall not be permitted to run a 
nonunion mine, or that the Interest of the union will be best promoted thereby. 

(4) From interfering and from combining, conspiring, or attempting to in- 
terfere with the employees of plaintiff so as knowingly and willfully to bring 
about in any manner the breaking by plaintiff's employees of coatracts of 
service, known to them at the time to exist, which plaintif€ now has with its 
employees, and from knowirgly and willfully bringing about in any manner 
the breaking by plaintiff's employees of contracts of service which may here- 
after be entered into by persons with plaintiff, and be known to them, while the 
relationship of employer and employee, us to such employee so brought to 
break his contract, exists, and especially from knowingly and willfully enticing 
plaintiff's employees, present or future, knowing of such relationship, while the 
relationship of employer and employee, as to such employee so enticed, exists 
to leave plaintiff's service, without plaintiff’s consent against plaintiff's will, 
and to plaintiff's injury. 


Then follows a restatement of section 2 in somewhat different ver- 
bage and so is section 8 of the original decree, which is again a varia- 
tion on the old theme that you can not fool with my labor. 

Now, what are the facts upon which they rely for this criminal 
information, and upon what theory do they undertake to send these 
men to prison on the ground that they have violated this decree 
rendered 14 years before? Why, it is this [reading]: 


And that the said last above named defendants, described as officers as 
aforesaid, did in furtherance of said plan do the acts and things and did cause 
the said other defendants to do the acts and things hereinafter charged in 
this petition in violation of provisions of the said injunction numbered herein 
(1), (2). (3), and (4). 

Plaintiff charges that the said United Mine Workers of America at an inter- 
national convention held at Indinnapolis, Ind., in February, 1922, crented 
a policy committee consisting of the defendants, John L. Lewis, Philip 
Murrau, Willlam Green, A. R. Watkins, Van A. Bittner, and others whose 
Names are to the petitioner vaknown, which, at a meeting held at Cleveland, 
Ohio, March 24, 1922, for the express purpose of taking action, did on motion 
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of the defendant Van A. Bittner decile to and thereupon did issue “a 
call to all nonunion mine workers of the country to join with the union men 
in the suspenston.” 


_ This was their offense, a call issued in general terms at Cleveland 
mm 1922 inviting all nonunion mine workers of the country to join 
with the union men in their suspension. ‘To join with them so that 
by the solidarity of mine labor they might more effectively achieve 


the object which they had in point which was a collective bargain 
for the uniform scale throughout the mining industry. [Reading :] 


* * * that the defendants hereinbefore in this petition described as officers 
and each of them at the time the said action was taken by said policy com- 
mittee and thereafter when being enforced and carried out by said defendants 
knew that the said call upon all nonunion men to join in suspension of coal 
mining April 1 included petitioner's employees employed at its sald mine 
and that such action taken by said policy committee and pursued by said 
defendants, officers of the United Mine Workers of America, and others named, 
was in direct and wilftil violation of said injunction, and, notwithstanding 
their said knowledge of the siid injunction, that they, the said defendants, 
hereinbefore named as officers of the United Mine Workers of America, and 
the other defendants named did knowingly and wilfully proceed to carry 
out and enforce the said action taken by the said policy committee. on motion 
of Van A. Bittner, and in pursuance thereof did, knowingly and = wilfully, 
the acts and things hercinafter charged in violation of said injunction. 

Now, they charge some of the individuals, That is against the 
officers. They charge some of the individuals. I will be brief, because 
this is a tremendously long information. [Reading:] 

Petitioner charges that the defendants, named and described as officers of 
the United Mine Workers of America, did, on the morning of April 4, 1922, 
cause three men who were their agents, servants, and confederates to approach 
plaintiffs mine, and to then and there entice and induce him by means of 
argument and persuasion to return to his home and to fail and refuse to work 
at the same mine from and after the last mentioned date. 

The point I wish to make is that the attorneys who drafted this 
bill, the coal company that employed them, and the court that issued 
the injunction and passed upon this information in the manner that 
I will presently point out to you, puts beyond peradventure the 
proposition that it was unlawful, that it had become unlawful in 
that part of the United States to talk fairly to a man and ask him 
by methods that they otherwise characterized. but in their contempt 
of our miserable situation, characterized themselves as arguments 
and persuasion. 

Now, let us see some more. They make no bones about it. What- 
ever may be said by them when they come before the committee 
here when we go back and face these injunctions, we know exactly 
where we and and we are met by them with the proposition that 
we have no right to talk to their men, and not only are the miners 
frowned upon by the Federal judges in issuing these injunctions, but 
the attorneys that represent them are stood on their feet and told 
that they will be responsible for the carrying out of these inhibitions 
upon rights that are the common inheritance of American citizens. 

Let me read a little more [reading]: 

Petitioner charges that on the morning of Aprit 5, 1922. the defendants, 
Mike Sheftic (alias Mike Chefski), Dan Thom, and Frank Gay, accompanted 
by 10 or 11 other men, Whose names are to your petitioner unknown, approached 
plaintiff's employee Mike Osminski at Forty-third Street, in Wheeling, W. ‘Va., 


when he was on his way to work at petitioner's mine, and did then and there 
entire and induce by means of argument and persunsion, petitioner’s sald em- 
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ployee to return to his home and to quit working nat petitioner’s mine, and by 
means of the said enticement, inducement, argument, and persuasion, cause 
petitioner’s said employee to break his contract of service known to said de- 
fendants to exist, und to fail and refuse to work at petitioner’s mine from and 
after the last-mentioned date. Petitioner charges that the said defendants, 
Mike Sheftic (alias Mike Chefski), Dan Thom, and Frank Gay, did knowingly 
and willfully the acts and things charged in this paragraph in violation of 
provisions of the said injunction herein numbered (1), (2), (3), and (4). 
Petitioner charges that the defendants, hereinbefore in this petition named and 
described as officers, did knowingly and willfully cause the said defendants, 
Mike Sheftic (alias Mike Chefski), Dan Thom. and Frank Gay, to do the acts 
and things charged in this paragraph in violation of provisions of the said 
injunction herein numbered (1), (2), (3), and (4). 

Petitioner charges that the defendants, hereinbefore named and described 
as Officers, did on April 5, 1922, cause four men, whose names are unknown to 
petitioner, and who were azents, servants, and confederates of the said de- 
fendants, to approach petitioner's employee, Mike Nesdi, when he was ona his 
way to work at plaintiff's mine, and to entice and induce, by means of argu- 
ment and persuasion, petitioner’s said employee to quit working at your peti- 
tioner’s mine, te break his contract of service known to them to exist, to fail 
and refuse to further perform his duties as your petitioner's employee, to return 
to his home, and to remain away from petitioner’s mine from and after the 
giid last-mentioned date. Petitioner charges the said defendants did then 
and there cause their said agents, servants, and confederates to entice and 
induce. by means of argument and persuasion, petiiioner’s employee, Mike 
Nesdi, to come to the meetings of the United Mine Workers of America-— 


What a horrible offense that is in the United States, at least, in 
that part of West Virginia. [Reading:] 

* * * and to join or become a member of the United Mine Workers of 
America, and to say to him, the said Mike Nesdi, that a locrl union of the 
United Mine Workers for the miners employed at petitioner’s mine had been 
formed, and asked him to join the said local union, and to represent to him, 
the said Mike Nesdi, that the local union had then from 120 to 125 members, 
and, by means of argument and persuasion, to entice and induce him, petitioner's 
said employee, Mike Nesdadi, to join the said local union of the said United Mine 
Workers of America. 

And so on, page after page, a recital of the acts that had become 
offensive. How? Under laws po by the State of West Vir- 
ginia? Under laws passed by the law-making body of the United 
States? No; under laws that had been created as certainly as ever 
an edict was issued by the ukase, the capricious ukase of these 
Federal judges. . 

Now, I want to introduce into the record—I have it certified, I 
have a copy of it. We desire to use this before the Interstate Com- 
merce Committee and if I may leave a copy, or leave this with a copy 
and get the original later, I would like to do that. 

Senator Norris. You may leave a copy. 

Mr. Warrum. Now, let us come to the decree, because we certainly 
know the attorneys representing the corporations have no doubt 
about the full force nl implication of this restraining order. Let 
us see what the court thinks about it. [Reading:] 

It is therefore considered by the court that the said defendants, Nay Davis, 
William Warsinski, Charles Hawkins, Ben Williams, and iram Eluskell. be, 
and each of them is hereby, required to file a bond in the penalty of $2.000, 
with approved surety, conditioned that they will henceforth strictly obey the 
injunction mentioned in this proceeding, in letter, spirit, meaning, and in every 
particular. 


That is a new turn taken like a breach of the peace bond J sup- 
pose. [Reading:] 
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* © © and the said defendants are committed to the custody of the 
marshal until such bonds be given by the said defendants, respectively, with 
directions to the marshal that said defendants be confined in the jail of Obio 
County, W. Va., until said bonds are given. 

It may be said that these particular defendants stood at the 
mercy of the courts. He could have found them guilty and sentenced 
them to jail or to a fine. The curious thing is that without finding 
them expressly guilty of these charges he did find that the situation 
‘was such that he would require them to file a bond and in default of 


the bond to go to jail. 

Now, let us go along with it. [Reading :] 

And it is further considered by the court that the defendants, Lee Hall— 
That is the president of the district; I think a conservative citizen 
and a gentleman and a man of some standing in the community. 

: [Reading :] 

William Roy, G. W. Savage, Frank Ledvinka, and William Applegarth (the 
said defendants by counsel ugreeing and consenting thereto), and as well the 
other defendganis herein this day appearing, shall exter into the stipulation 
next following and made part hereof; thiut is to say: 


Now, look at this stipulation: 


The undersigned defendiunts, Lee Hall, Will'am Roy. G. W. Savage, Frank 
Ledvinka, William Applegarth, Ray Davis, William) Warsinski, Pete Kufel, 
Charlies Reichel, Steve Andrick, Mike Sheftic. John Dula, Frank Dula, Ignatz 
Dula, John Grazell, Charles Hawkins, Benjamin Williams, Frank P.larek, and 
Hiram Haskell, do hereby promise the court that they will, from this day 


forth— 

Your honor, have you ever been on either side, either the side of 
the employer or the laborer, in a Federal court? Ti hie have, or 
have been there as a spectator, you can easily visualize the scene that 
presented itself. Jove thundering from the bench, these defendants 


cowering and their attorney helpless. [Reading :] 


* * * from this day forth, strictly obey the injunction described in the 
amended petition in the above-styled case, in ietter, in spirit, and in every 
respect, and will not violate any of the provisions thereof. 

The above-named defendants Lee Hall, William Roy, G. W. Savage, Frank 
Ledcinka, and William Applegarth, being officers of the United Mine Workers 
of America, and recognizing that the decision of tne Supreme Court of tne 
United States in the case of Hitchman Coal & Coke Co. v. Johr Mitchell et al., 
forbids the unionizing of that company’s mine or men, they, as such officers, do 
promise that henceforth the United Mine Workers of America will not, by any 
means, direct or indirect, attempt to unicnize the said mine or men of said 
Hitchman Coal & Coke Co., nor will the said United Mine Workers of America 
admit any of the empioyees of the said company to membership while they are 
in the employ of said company; nor permit, as far as lies within their power, 
the effectuating of any of said forbidden objects, directly or indirectly, by said 
United Mine Workers of America. 


Then follows the signatures, and then it is further noted of 
record—this is all the order of the court—that [reading]: 


* * * John D. Gardner, esq., counsel for defendants, agrees to draft for 
publication in the United Mine Workers Journal a brief statement of these 
proceedings and of the stipulation, calling special attention to the fact that the 
Hitchman mine is not to be unicnized, and Hitchman employees xnre not to be 
admitted to membership in the United Mine Workers of America while they 
are in the employ of the Hitchman company, as well as to the fact that the 
injunction described in the amended petition forbids any effort to induce the 
Hitchman employces to leave their employment or to brenk their contract of 
service or to join the United Mine Workers of America, even by peaceful 
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argument or persuasion, and that any person so doing would be guilty of vio- 
lating the injunction, and that the defendants will cause such statements to be 
published in the United Mine Workers Journal, and a copy of said Journal 
containing such statement, ts hereby ordered to be filed and made a part of 
the record of this cause. 

Senator Norris. Did these defendants who were required to fur- 
nish bond actually furnish it? 

Mr. Warrum. I think they did and these others signed the stipu- 
lation but they did so under the menace of the court and the court 
has no right to exercise his displeasure and to threaten the imprison- 
ment of parties before him for seeking agreements of that sort. 

Senator Norris. Where did this take place? 

Mr. Warrum. In Elkins, W. Va. . 

Senator Norris. When? 

Mr. Warrum. In 1922, in the fall of 1922. 

Senator Norris. Was there any appeal or anything taken from it? 

Mr. Warrum. No appeal they had agreed to that. I was not 
a party to that case. ey were represented by Mr. Gardner, of, I 
believe, Steubenville, Ohio. 

Senator Norris. What would have happened to them if they had 
not agreed ? 

Mr. Warrum. I imagine that they had a rather clear vision of 
what would have happened before they did agree, because that is a 
pitiable, abject, sordid story, sordid upon the part of the court and 
miserable upon the part of the defendants. do not know what 
would have happened, Senator, but I submit that the continuity of 
the story leaves very little to be inferred. 

Here is one of the employment contracts. I am going to be very 
brief, as brief as I can, and it will perhaps lack coherency in some 
else on account of the limitation of time, because I want to get 
through. 

Here is one of the yellow-dog contracts. I am ear one 
paragraph from it. It is as long as an insurance policy. [Reading:] 

I am not a member of the United Mine Workers of America, and I agree 
that while I am employed by said company I will not become a member of 
the United Mine Workers of America or any other labor organization, and 
that I will work for said company without regard to any rules, laws, regula- 
tions, or instructions of the United Mine Workers of America or any other 
labor organization. 

New, in the same court there has been another company that se- 
cured a similar decree. Both of these cases, that is the West Virginia 
& Pittsburgh Co., both of the cases went to the circuit court of ap- 
peals, and the circuit court of appeals reversed both decrees. 

The Hitchman Co. appealed their case in the Supreme Court of the 
United States which reinstated the decree they had secured from 
the trial judge. 

The thier company did not appeal and therefore the mandate of 
the circuit court of appeals went back, fixing the law of that case; 
but in April of 1925, informations were filed on behalf of the West 
Virginis, Pittsburgh Coal Co. against various mine officials and others 
on the theory that you had to read the decree, that they had joined, 
notwithstanding its modification by the circuit court of appeals, in 
the light of the decision of the Supreme Court in the Hitchman case, — 
a sister case, and that they had the full benefit of the decree in the 
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Hitchman case. So they filed an information in contempt in the 
case of the West Virginia Pittsburgh Coal Co. against Van Bittner 
and others, and here is what they charged against Van Bittner and 
some of the others [reading] : 

You petitioner charges that in furtherance of the said conspiracy to violate 
said injunction and to cause your petitioner’s employees tc break their contracts 
of service and to unionize your petitioner’s mines, the defendant Van A. Bittner, 
did upon the evening of the 9th day of April, 1925, at the town of Farmington 

*in the county of Muriun, W. Va., make a speech to a meeting of miners in . 
which he said, among other things, the following: 

“The union will win; must win. Since the Ist of April our membership has 
increased 6,000, and in a short time all nonunion mines in northern West 
Virginia will be operated under our association, and all nonunion operators will 
be glad to sign up. You know what we have done this week, and next week 
we are going to do more. 

Now, here is a statement of some other facts. That was his offense. 
He made a speech and they quote his speech in order to inform the 
court how contumacious he was of the ukase of that court, and that 
is the speech they rely on. [Reading:] 

Your petitioner further charges that the defendants and each of them did 
on Tuesday, the 21st day of April, 1925, at a place near one of the openings 
of your petitioner's Locust Grove mine cause tu be assembled a meeting at 
which, by their entreaties, enticement, und persuasion, a great many of your 
petitioner’s employees at its Locust Grove mine were present, and that there 
and then at the said meeting the defendant, William Rey, made a speech, 
addressing himself directly to your petitioner's employees there assembled, 
urging, entreating, and enticing, by his arguments and entreaties, your peti- 
tioner’s said employces to then and there quit working for your petitioner, 
break their contracts of service, and join the United Mine Workers of America 
by then and there becoming membcrs of a local union of the United Mine 
Workers of America, which he proposed that they then and there organize. 

Now, upon allegations of that kind. I represented the miners in 
that case. We were there urging that the law of the proposition was 
fixed by the mandate of the court of appeals in that particular case 
and not to be governed by the Hitchman decree. The court finally 
after a month’s hearing, postpdned from time to time, agreed, and 
on the day that he agreed, they filed a new bill of injunction in 
which they covered everything that they alleged in these informa- 
tions, and secured from the court a new decree that corrected the 
faults of the old decree and gave them a restraint or limitation upon 
the activities of the officers and members of the United Mine Work- 
ers with reference to such public meetings and with reference to such 
persuasion and entreaty, and we appealed that case. < 

We appealed from that decision, and I have only time to call 
your attention to the modification that was made in that decree. We 
urged in the circuit court of appeals that the effect of their decree 
was to prevent us from holding public meetings, one of them being 
in the town of Willsboro, the county seat, and that was one of their 
grievances, that we had advertised that meeting in the newspapers, 
we knew their employees would come there, and that we were con- 
tumacious in holding such meetings, and we urged upon the circuit 
court of appeals that in view of the way we had been harassed be- 
fore that court in these two cases, that the only interpretation to 
put upon the order, when we were asked by our clients how far they 
could go, or what they could do, required that the circuit court of 
appeals should modify and make clear our right to engage in peace- 
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ful persuasion and in their argument, and this is the way the thing 
was done [reading]: 

Defendants criticize the scope of the injunction, contending th:.t its effect is 
to forbid the publishing and circulating of lawful arguments and the making 
of lawful speeches advocating membership in the union in the neighborhood of 
plaintiff's mines, but we do not think that this is the proper construction of the 
order, which is an exact copy of that which was approved by the Supreme 
Court of the United States in the Hitchman Coal Cu. case, supra. In view of 
what was said by that court in American Foundries Co. v. Tri City Council, 
there can be no doubt us to the right of defendants to use all lawful propa- 
ganda to incrense their membership. (See Gassaway v. Borderland Coal Co., 
supra.) But that there may be no misunderstanding in the matter, we think 
that the order should be modified by adding thereto the following provision: 

* Provided, That nothing herein contained shall be construed to forbid the 
advocacy of union membership in public speeches or by the publication or 
cireulation of arguments when such speeches or arguments are free from 
threats and other devices to intimidate and from attempts to persuade the 
complainant’s employees or any of them to violate their contracts with it.” 

Why, under the modification all we could do would be to hold a 
public meeting and if we saw one of their employees coming in the 
door to go out of the windows ourselves. 

In other words, we could persuade up to the point of persuadin 
one of their employees, and that was the only business that we ha 
there. We were not there to persuade each other. We were not 
there to persuade steel workers or farmers. We were there for 
the one purpose of persuading these nonunion mine laborers, em- 

loyed in these mines, and yet we are served with notice by that 
injunction, and had to so report to our clients, that we could hold 
public meetings. 

Now, if the committee pleases, the Red Jacket case, discussed 
yesterday by Mr. Glasgow, involves two questions, one is the applica- 
tion of the doctrine that the United Mine Workers of America 
although not interfering with the transportation of goods, of coal, 
nor the sale or utilization in other States, is nevertheless to be 
charged with a conspiracy in restraint of interstate commerce, 
although their activities were directed toward organizing the labor 
producing this coal in a particular district, if the tonnage is suf- 
ficient to claim, under the-~doctrine laid down in the second Coronado 
case, a presumed intent to interfere with interstate commerce, and so 
in the Consolidated Red Jacket case where 2 of the 316 companies 
are nonresidents of West Virginia, the other 314 brought their suits, 
that were afterwards consolidated, in the Federal court of West 
Virginia, being citizens themselves of West Virginia and naming 
defendants to their bill citizens of West. Virginia, upon the ground 
that the defendants, mine workers, were engaged in a conspiracy 
violative of the antitrust laws and in restraint of interstate com- 
merce, and the court, as has been pointed out to you, I assume, in 
Mr. Glasgow’s argument, held’ that the amount of tonnage involved 
in these strike activities was sufficient to create a presumed intent 
that our purpose was to interfere with their interstate marketing. 

Senator Norris. That was rather in conflict with the Coronado 
case, 

Mr. Warrvuom. I thought so. We all thought so, but that case has 
been appealed to the circuit court of appeals, and an application for 
a writ of certiorari made to the United States Supreme Court, and of 
course, as you know, the question of jurisdiction entitles you, if you 
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can show there is a fair question of jurisdiction under the judiciary 
act, and under the rule of the Supreme Court, to a review of the 
case, but it was denied us, I suppose on the ground that there was 
no doubt about the jurisdiction of the court, precicatens as it was, 
upon our being in a conspiracy in restraint of interstate commerce. 

Assuming that that has been rather thoroughly discussed yester- 
day, I want to call attention to the yellow-dog proposition involved 
in this case, because in this case this peculiar method of making 
law by courts, this peculiar method of establishing a rule of law 
determining human relationship and determining in perpetuity activi- 
ties of organized labor through the ukase of a capricious judge, and 
through methods which are beyond ail repeal, such as attached to 
the ordinary legislation enacted by legislative bodies, that in this case, 
involving 40,000 miners Judge McCleland has stretched an insulated 
wire around that pool of nonunion labor until it is impossible for 
us to make an appeal to them not to join the union and stay at work, 
which the Hitchman case says was improper, but it is impossible for 
us to say to them, “Terminate your contract of service. Come out 
on a strike and join the union. In other words, quit work and join 
the union.” Let us hear what the circuit court of appeals said on that 
point. As was said in the Bittner case—you have read what they 
said in the Bittner case—they said that you can be persuasive up 
to the point where you are perfecting the object of your persuasion, . 
and then take care. [Reading:] 

As we said in the Bittner case, there can be no doubt of the right of defend- 
ants to use all lawful propaganda to increase thier membership. On the other 
hand, however, this right must be exercised with due regard to the rights of 
complainants. To make a speech or to circulate an argument under ordinary 
circumstances dwelling upon the advantages of union membership, is one thing. 

A strike was on here, a strike in the union field, and the nonunion 
men were invited to join the strike, [Reading:] 

To make a speech or to circulate an argument under ordinary circumstances 
dwelling upon the advantages of union membership, is one thing. To approach 
a compiny’s employee, working under a contract not to join the union while 
remaining in the company’s service, and induce them in violation of their 
contracts to join the union and go on a str.ke— 

That is going out of the company’s service. That is quitting work. 
That is terminating their relationship. [Reading:] 

Join the union and go on a strike for the purpose of forcing. the company 
to recognize the union or of impairing its power of production, is another and 
very different thing. 

Why, of course, a labor union applies—when it tries to organize 
a factory, a workshop, or a mine, applies to:the pocl of nonunion 
labor and asks them to quit work and go out on a strike, having 
in mind that by organizing that element of nonunion labor they can 
add to the strength of the wage scale they are fighting for and the 
establishing of conditions that they think fair, and they ask them 
to come out on a strike necessarily for the purpose of thus with- 
holding labor from the employer and forcing him to recognize the 
union or to unionize his mines or shop, but under that decision if 
we do it it is a very different thing from publishing u speech; and I 
would like to ask you, Senator, what, after an injunction of that kind 
has been granted, after it has been illuminated by this decision of the 
circuit court of appeals, and a review of it denied by the Supreme 
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Court of the United States, what you could say to your clients were 
they mine workers, if they asked you what further efforts they could 
make to organize this pool of nonunion labor. I say they have 
been insulated against any attempt, any fair attempt, any real ef- 
fective attempt on the part of the union to organize them by fair 
reasoning or persuasion. 

Now we come over to Ohio. This situation 1s spreading like 
leprosy all over the country and these yellow-dog contracts are now 
being invoked, that the miners have been familiar with for years, 
are now being utilized in other trades. 

When we come over to Ohio, we find a yellow-dog contract which 
had advanced a little further. I imagine that this proposition will 
be familiar to the committee, although it is a new one to us. 

In Ohio, profiting no doubt by the effectiveness of the yellow-dog 
contract as used in West Virginia, and its potentiality when backed 
by a Federal injunction; in Ohio they have adopted that yellow-dog 
contract and then borrowed something that looks to me like it is 
borrowed from the street railroad case in Indianapolis that has been 
before the committee, I notice from the papers. 

They provide about not joining the union, etc., and then they 
tie up their emplovee—look at that contract—then they tie up their 
employee with a proposition of this kind [reading]: 

That he will not at any time take anv action designed oar tending to place 
said mine or any other mine owned, leused. or opera.ed by the employer upon 
the closed union-shop basis, and that he will not at any time foment, advocate, 
or take any part in any strike of empleyers’ employces. 

I suppose they would say to you that he has the right to quit work 

and that is all. He certainly has no right to quit work conjointly 
with some one else after talkir z it over, because he himself would be 
guilty of a conspiracy to foment a strike. About the only thing he 
1as left is his right individually to lay down his tools and quit. He 
certainly has not the right to even call together a group of his miser- 
able, underfed. police-guarded, fellow workers, and agitate the ques- 
tion of striking in common, independent of any action on the part of 
the craft organization. - 

Let me show you how that is protected. In this injunction pickets 
are provided, that a picket can do this—— 

Senator Nornis (interposing). What injunction is that ? 

Mr. Warrum. The injunction in the Clarkson Coal Mining Co. 
ease. secured last September, issued by Benson W. Hough of the 
southern district of Ohio, eastern division, the title of the case being 
Clarkson Coal Co. v. United Mine Workers of America. Now I 
say, in passing, Senator, that in this case the original companies 
that brought this bill were all nonresidents of Ohio, and of course 
it came into court on diversity of citizenship, but after that a great 
manv of the Ohio companies come in on the ground that they were 
entitled to interven> regardless of their residence, and under the 
theory of the Red Jacket Consolidated cases, and they came and got 
the benefit of the same injunction. It was extended to ihem. 
[Reading :] 

Pickets on duty at their respective posts may peacefully observe, communicate 
with, and persuade persons, but shall not make use of abusive or threatening 


language. The peaceful persuasion nerein referred to is peaceful persuasion 
directed toward one who is not known to be an employee, in the effort to keep 
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him from becoming an eniployee, or directed toward one who is an employee, in 
the effort to induce him to terminate his relation of employment upon the 
expiration of any employment contract he may be under, but does not include 
peaceful persuading one to break an existing employment contract. 


They bring a gang of men in there and the picket says: “We 
want to talk to you about the strike.” The guards in charge of them 
and the deputy marshal, as you see from a further consideration 
of this decree say, “These men are under contract.” Well, I suppose 
they are. They intend to put them under contract and the chances 
are they put them under contract when they hired them at the 
recruiting agencies in Wheeling or Pittsburgh, but they are under 
contract and we can not talk to them until their contract expires, 
We have no right to persuade them. 

Mr. Warrum. I should like to read an interview that I suppose is 
accurate, wherein the judge explains the injunction in the Ohio 


strike. This is by Judge B. W. Hough, of the United States court. 
[Reading :] 

The reason why the injunctions issued on the appeal of the operators in the 
Ohio soft-coal strike district read more like the orders of Nn army of occupa: 
tion than they do the conclusions of a civil jurist seem understandable after 
one nus had contact with Federal Judge Benson W. Hough, of the southern 
Ohio district, who signed them. 

Judse Hough, tall and straight. inclines more to sword, belt, and spurs in 
appearance than he dves ta judicial robes and calf-hound books, One can tell 
by his conversation that he would vather be a soldier than a judge any day. As 
a matter of fact, he has rixen high in both callipgs. Aside from his Federal 
post, he is major general commanding the Ohio National Guard, has served with 
distinction in the World War, 2nd has donned a uniform several times for the 
purpose of quelling coal strikes during the last 30 years, 


TWO VIEWS OF INJUNCTIONS 


“The Biz Stick, published in the form of regulations.” is the description, in 
his own words, given by Judge Hough to-day to the preliminary injunction 
which he granted on February 4. and which was described by one leader of 
the striking unic-: miners as a document “which jails a man if he coughs, 
spits, or chews.” = 

It regulates the language t be employed in “peacefully persuading” the 
strike breakers, puts union pi-kets in the position of guard mounts who report 
to the United States marshai .is oflicer of the day, and according to the union, 
effectively prevents any coniac* Getween the miners and the strike breakers. 


CERTAIN WORDS FORBIDDEN 


Judge Hough was queried first regarding his interdiction of the words 
“seab,” “rat.” and “yellow dog.” fie was told that the union read the injune- 
tion as implying a jail sentence should a miner be heard using any of the three 
appellations. 

There are “certain common expressions in the vocabulary of miners on 
strike,” he replied. “They have a perfect right to use them when mixed up in 
ordinary conversation. In the form of a ilreut or as preparatory to an assault, 
it is not permitted.” 

“Who is going to tell the diiference?” he was asked. 

“T am,” said Judge Hough. 


ULTIMATE GOOD SEEN 
If the union miners read the ruling as actually forbidding the expressions, 
Judge Hough sees only wiimate good in that phase. 


“It's a fine thing fo: law and order to have folks watehing carefully so 
they don’t stub their toes,” he explained. ' 
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“On the matter of “peaceful persunsion.” as defined in the injunction, Judge 
Hough inclired to the views of C. J. Albasin, representative of the operators 
fin the Ohio strike district. Mr. Albasin hud said that many things happened 
which were grounds for arrest on the fact of the injunction but which were 
ignored by the Federal and company officers unless they actually threatened 
a breach of the peace. 

VIEWS ON CONTACT PILASE 


For instanze, “peacefully persuading one to break an existing contract “ 
is contempt of court, The strikers, contending that all strike breakers are 
under existing: contracts, believe that this prevents them from any contact. 

“Tf the operator has entered into a solemn contract,” explained Judge 
Flough, “the United Sta.es Supreme Court has held thut nobody has the right 
to get the man to violate that contract. But certainly the miner has the right 
to plead and arge the other fellow to join the union, but only after the ex- 
piration of the existing contract. 

“We have to make these things doubly secure in order to get results. I 
hope you neticed that I specified that only American citizens should be used 
as pickets. I don’t want men in there v.no can't talk English. What kind 
of a system of regulation do you think we would have with those sort of peuple 
around?” 

. KEEP PERSONAL LIBERTY 


Judge Hough emphasized his contention that there was no abregation of 
personal Hberty in any of the injunctions he has granted. 

“Now, relief was needed in this matter,” he declared, “and when you 
are going to give relief it’s got to be described in rhetoric, so that it means 
something.” 

“These injunctions are plain enough if they are to be followed literally,” 
be was told. 

“Certainly,” agreed Judge Hough, “you've got to make it sense in order to 
get results. Here was this union that said to the strike breakers. ‘We won't 
let you go to work.’ In past strike there has been assembly, riot. and kill- 
ing, and the governor has been called on to preserve peace. We hadn't had that, 
despite reports, The injunction has cone it. They got it and then let down.” 


SAYS STRIKERS WATCH STEP 


“You mean it was not, in practice, us drastic as it sounds?” he was asked. 

“No,” he repHed, “but it’s there and they read it and they watch their 
steps.” 

He was told that he seemed to be handling the matter more as a soldier 
than as a judge. 

“That’s just what it calls for,” he replied. “I know all about these things. 
I’ve been in every coal strike for 30 years and in every rank from captain to 
eolonel. Put the teeth in the order, have them understand it thoroughly and 
then, as things go along nicely, give them all the liberality possible under the 
order. But always have your regulations to fall back on in case things don’t 
go so nicely.” 

ENPLAINS EVICTIONS 


In the matter of evictions ordered into effect for April 1, Judge Hough said 
that the houses he had named were absolutely needed by their owners—the 
coal companies—for strike breakers. Only in such proven instances had he 
granted the appeals, and he pointed out that in one mine camp he had refused 
to order evictions because it did not seem to him that the houses were abso- 
luteiy required by the company. 

“Conditions are rather terrible,” he concluded. “ That’s in ordinary com- 
fort and food. The State is helping all it can by getting cluthes, food, and shoes 
for children only. You know to feed adults would be taking sides in a labor 
controversy. Kitchens have been opened under National Guard details and 
these are the only soldiers in the strike section. They are feeding all whe are 
under sixteen.” 
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The decrees in the Bittner case and the Red Jacket case read as 
follows: 


United States Circuit Court of Appeals. Fourth Circuit. No. 2409. Van A. 
Bittner, William Rey, Frank Ledvinka, John Cinque, William T. Roberts, and 
Joseph Angelo, appellants v. West Virginia-Pittsburgh Coal Co., a corpora- 
tion. appellee. Appeal from the District Court of the United States for the 
Northern District of West Virginia, at Wheeling. (Argued October 22, 1925. 
Decided October 29, 1926.) Before Waddill, Rose, and Parker, Circuit Judges. 
This is an appeal from an order of the 2d of June, 1925, granting a modified 
injunction, and refusing to dissolve the injunction so modified. 


The bill of complaint was filed on the 11th of Muy, 1925, by the West Virginia 
Pittsburgh Coal Co., a corporation, the appellee herein, against a ‘mber of 
individuals as such and as officers of the United Mine Workers of america, 
and yuarious subbranches of that organization. Service of process was had 
upon the appellants, Van A. Bittner, William Roy, Frank Ledvinka, John 
Cinque, William T. Roberts, and Joseph Angelo., 

The bill sets forth various properties of the complainant company, the nature 
ond character of its business, viz, mining und preducing cval; that the Lewis 
Findley Coal Co., complainant's predecessor and owner of these properties, had 
Tun the mines on a nonunion basis, and that each miner employed by sald 
company entered into a contract whereby it was mutually agreed that the said 
mines should be nonunion mines, and that .said employee should not join or 
become in any way affiliated with any union of coal miners while in such 
employment. Tbhit after complainant acquired said properties this condition 
was continued. The bill stated in considerable detail various efforts of the 
United Mine Workers of America to unionize the mines of the complainant, 
and sundry acts of intimidation and violence were specified. The bill also 
alleged that from the year 1917 until the 2d of January, 1922, it operated 
its mines on a union basis; that from January 2, 1922, they were operated on 
a nonunion basis. That upon complainant's attempting to operate the mines 
on a nonunion basis in January, 1922, a vigorous effort was made by the 
United Mine Workers of America to unionize the mines. Resort was had to 
threats, intimidation, force, violence, ussault, beating, and shooting of the 
employces of the comphiinant, as well as the wanton destruction of complainant’s 

roperty. 

Complainant caused to be instituted contempt proceedings to prevent inter- 
ference with the use and operation of the mines under the injunction thereto- 
fore awarded against the United Mine Workers of America, and as a result 
of this action, by understanding of.the parties, the interruption in the use of 
complainant’s property was for a while and until about the first of March, 
1925, discontinued. The complainant further alleged that on or about the first 
of March, 1925, the defendants as individuals and as officers of the United 
Mine Workers of America and the various subdivisions thereof, did combine, 
conspire, and confederate together for the purpose of unionizing all of the 
nonunion mines in Northern West Virginia, including the mines of the com- 
Plainant, and during the month of April, and to the date of filing complainant's 
bill on the 11th of May, 1925. did induce, entice. and persuade a great number 
of complainant’s employees to break their contracts of service und cease working 
for the complainant, and agree to join the United Mine Workers of America; 
that said defendants then well knew that the mines of complainant from 
January, 1922, had been operated as nonunion mines, and that complainant's 
employees were working under contracts of service. a copy of one of which 
contracts is set forth in paragraph 5 of the bill. 

In paragraphs 9 to 26, inclusive, of said bill are set forth the various 
efforts and acts alleged to hive been instigated and dene by the defendants 
for the purpose of unionizing complainant’s mines. Many of these acts con- 
sisted fn picketing complainant’s premises; in intercepting complainant’s 
employees on their way to work, and inducing them not to work; in intercepting 
others who were seeking employment with the complainant an@ inducing them 
not to work or not to seek employment with the complainant: the circulating 
and posting up of inflammatory statements and posters; the gathering of large 
numbers at the mines and openings of the complainant's con) mines, and muak- 
ing various demonstratlos; all calculated to intimidate the employees of the 
comniainant. 
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In paragraph 27 of the bill complainant charges that the defendants resorted 
to deceit in the furtherance of their plan to unionize their mines by means 
of inducement, entreaty, persuasion, threats, menaces, and intimidation, induc- 
ing some 200 of complainant’s employees to absent themselves from work and 
join a local unton when formed, of the United Mine Workers of America; that 
the names of the employees thus persuaded were kept secret from complain- 
‘ant, and that this action on the part of the defendants occurred at its Gilcrest 
mines and its Locust Grove mines with the result as charged in paragraph 28, 29, 
80, and 31 of complainant’s bill, that its employees, who were on the Ist of 
April, 1925, satistied and contented with their contracts with the complainant, 
were terrorized by apprehension of strikes, resfilting in force, violence, shoot- 
ing, and rioting, and destruction of property, and complainant’s Locust Grove 
mines were forced to procure coal from other sources to complete its contracts 
with its customers. That at this time complainunt was paying wages to its 
employees higher than those paid union labor. That during this entire period 
of March, April, and May, covering the efforts of the defendants to unionize 
complainant’s mines, the defendants knew of the contractual relations existing 
between the complainant and*its employees. Complainant thereupon, in its 
bill. prayed for eight specific grounds of relief, and for general relief. 

On the 16th of May the defendants -tendered a written motion to dismiss 
the bill, and on that day the case came on to be heard on the complainant's 
prayer for a preliminary injunction and the defendant's motion to dismiss, 
which latter motion the defendant, first made, and asked leave to withdraw its 
motion and subsequently repew it; and the cause was duly submitted upon the 
matters arising on complainant’s motion for a preliminary injunction, und the 
application to dismiss as aforesaid. 

On the 19th of May, 1925, the court awarded the preliminary injunction 
which injunction contamed seven paragraphs, as follows: 

“1, From interfering or attempting to interfere with plaintiff's employees 
for the purpose of unionizing plaintiff's mines without ifs consent, by repre- 
senting or causing to be represented to any of plaintiff's employees, or to any 
person who might become an employee of plaintiff, that such person will suffer 
or is likely to suffer some loss or trouble in continuing in or entering the em- 
ployment of the plaintiff, by reason cf plaiutiff not recognizing the union, or 
because plaintiff runs a nonunion mine. 

“2. From interfering or attempting to interfere with plaintiff's employees 
for the purpose of unionizing the mines without the plaintiff's consent, and in 
aid of such purpose knowingly and willfully bringing about the breaking by 
plaintiff's employees ef contracts of service known at the time to exist with 
plaintiff's present and future employees. 

“3. From knowingly and willfully enticing plaintiff's employees, present or 
‘future, to leave plaintiff's serviee on the ground taat the plaintiff does not 
recognize the United Mine Workers of Aimcrica or “uns a nonurion mine. 

“‘4, From interfering or attempting to interfere with plaintiff's employees 
so as to knowingly and willfully bring about the breaking by plaintiff’s em- 
ployees, present and future, of their contracts of service known to the @efend- 
ants to exist, and especialiy from knowingly and willfully enticing such em- 
ployees, present or future, to leave plaintiff's service without pluintiff's consent. 

“5. From trespassing on or entering upon the grounds and premises of plain- 
tiff or its mines for the purpose of interfering therewith or hindering or ov- 
structing its business, cr with the purpose of compelling or inducing, by threats, 
intimidation. violent or abusive language. or persuasion. any of plaintiff's em- 
plovees to refuse or fail to perform their duties as such; 

“@. From compelling or inducing or attempting io compel or induce, bv 
threats, intimidation, or abusive or violent language, any of plaintiff’s em- 
ployecs to leave its service, or fail or refuse to perform their duties as such 
employees, or compelling or attempting ‘0 compel by likc means any person 
desiring to seek employment in plaintiff's mines and works from so accepting 
employment therein; 

“7, From picketing the streets, roads, or other avenues of approach to pinin- 
tiffs mines for the purpose of enticing, entreating, persuading, or by any 
means inducing plaintiff's employees to break their contracts of service known 
to them at the time to exist: from approaching plaintiff's employees, present 
or future, at their placcs of residence or at any other place for the purpese, 
of enticing, entreating. persuading, or by any means inducing satu employees . 
to break their contracts of service known to them at the time to exist: from 
advertising meetings or by any means inducing plaintiff's employees to attend 
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meetings at which attempts shall be made by entreaty, enticement, or persua- 
sion to induce plaintiff's employees to break their contracts of service then 
known to them to exist; and from doing the like for the purpose of unionizing 
plaintiff's mines,” 

On the same day, May 19, the defendant filed a written motion to dissolve 
the injunction, which motion was heard on June 1, the defendants haying mean- 
time, on May 22 filed their answer to the bill; and on June 2 the district court 
filed its opinion denying the motion to dissolve, and entered its decree modify- 
ing the preliminary injunction by omitting the seventh paragraph thereof as 
aforesaid. 

Waddill, circuit judge, after stating the facts as above: 

- The sequence of the various steps in the suits are (1) filing of the bill of 
May 11, 1925; (2) motton to disiniss made May 15, 1925; (8) awarding the 
preliminary injunction on May 19, 1925; (4) motion to dissolve the preliminary 
injutction on May 19, 1925; (5) answer of the defendants filed May 22, 1925; 
and (6) the action of the court on the motion to dissolve the injunction, and 
entering the decree denying the same, filed June 2, 1925. 

“Four grounds are assigned and especially insisted upon for reversing the 
decree of the district court, numely, first, Ghat under the doctrine of ves ad- 
judicata the complainant is not enti(led as against the defendants to the relief 
prayed for in the bill; second, that the court is without jurisdiction to afford 
the relief sought; third, that the decree asked for would be violative of the 
law: and fourth, that the granting of the same would create an unconscionable 
situation whereby the United Mine Workers of America would be entirely 
denied the right of having their side of the controversy heard, 

“Phe doctrine of res adjudicata sought to be invoked is predicated alone 
upon the fact that heretofore the Jitigation in question has been fully heard 
and determined adversely to the complainant, and that the same can not be 
reopened and heard anew in this proceeding. Briefly, the defendant’s position 
Is that on the 2d of December, 1913, complainant in its b'll in equity against 
John P. White and the defendant, Van A. Bittner, and others, procured an 
injunction seeking to secure roiief of the character berein asked, which injunce- 
tion, however, was modified pursuant to a decree of the circuit court of appeals 
for this circuit on the sd day of July, 1914, and on che 10th day of July, 1923, 
the injunction ir its modified forni war mede permaneut, cad that in addition 
a contempt proceeding was duly instituted oy the comoluinant 1 that cause 
seeking to secure the benedts of the injunction vroce: ding, 

“Phe contempt proceedings in this cause were dismissed, ana the original 
injuuction as modified by the cireuit escrt of appeals vas attemited to be 
inforced; but upon consideration of ihe aypliea:‘on heroin for invyneidion, and 
in the light of the dispositiom of ithe contempt proceedings favorably to the 
defendants, the temporary injunction oc the 19th of May, 1925, was 7 adified 
by the omissicn cf the seventh paragraph thereof, which resulud, in 2ffect. in 
the reinstatement of the original injunction of the 2d cf December. 1913. 

“Phis whole theory of the doctrine of res sdjudicatu as auplicuble té the 
present case is predicated upon the fact that waat was doe in the firs: case 
was dependent upon t!2 same facts as those here involved. This is by no 
mens true. The cases depend entirely upon a different state of facts, though 
they refer to the same general subject mrtter 

“The first criginal injunction suit against White and Van Bittner invoived 
many of the legal questions that arise here, and the aismissat of the defandsats 
in the contempt proceeding was hecause i¢ was heid that they nad vot violated 
the injunction order in the first case. But further than thet what vas dore 
ether ir equity or under the contempt procecding should vot “ouotrel in the 
deiermination of the action to be taken here, More than 12 sears Lave clapsed 
since the suit in the White case wus instituted, since which time—certaialy 
for the period covering from 1917 to the 2d of January, 1922, some five years 
afterwards—the complainant's mines were operated on thie union bests, and 
hence the faete controlling this situation dejend upon what occurred en and 
ufter the ist of March, 1982s—indeed. if not sinee 1§22—when compiainant 
avain attempted to operate its mines as nonunion mixes. 

The facts as to what cceurred in reference to the original injunetions have 
no material bearing here. On the contrary, the condition prevaitng and what 
occurred after the effort to cperate the complainant's mines upon the original 
man ef nonunion mines should control, The authorities are quite clear,as to 
this question, and the effect of new Htigation of? this character, and when it 
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is sought to use or avail of what occurred in the first suit as an estoppel 
in the new, it is entirely manifest that in such cases we must necessarily 
a what was the cause actually litigated and determined in the original 
sult. 

“*Tf it is doubtful whether a second suit is for the same cause of action 
as the first, it has been said to be a proper test to consider whether the same 
evidence would sustain both. If the same evidence would sustain both, the 
two actions are considered the same, and the judgment in the former is a 
bar to the subsequent action, although the two actions are different in form. 
If, however, different provufs would be required to sustain the two actions, a 
judgment in one is no bar to the other. It has been said that this method is 
the best and most accurate test as to whether a former judgment is a bar 
in subsequent proceedings between the same parties, and it has even been 
designated us infallible. Sometime the rule is stated in the form that the 
test of the identity of causes of action for the purpose of determining the 
quesion of res judicata is the identity of the facts essential to their m:inte- 
nance. (15 R. C. L. Topic Judgments, sec. 439.) 

“* Where, however, the second action between the same parties is upon a 
different claim or demand the judgment in the prior action operates as an 
estoppel only as to those matters in issue or points controverted, upon the 
determination of which the finding or verdict was rendered. In all cases, 
therefor, where it is sought to apply the estoppel of a judgment rendered upon 
one cause of action to matters ar.sing in a suit upon a different cause of action, 
the inquiry must always be as to the point or question actually litigated and 
determined in the criginal action, not what might have been thus litigated and 
determined. Only upon such matters is the judgment conclusive in another 
action. In order that a judgment may operate as a bar to the prosecut’on 
of a second action and conclude parties and privies as to all matters which 
might have been litigated in the first action, there must be identity of the sub- 
ject matter of the suit, of the cause of action, of the persons and parties, and 
of the capacity, in which the parties appear as litigants, or, as it is sometimes 
expressed, identity of the quality in the persons for or against whom the 
claim is made.’ (15 R. C. L. sup. see. 429.) 

“¢Tt is not the mere recovery in a prior action that constitutes the bar or 
estoppel, but the decision upon the merits of the question in dispute between the 
parties, and in order to be conclusive 2s an estoppel, or as a bar under the 
doctrine of res judicata, the general rule is that a judgment must have been 
rendered on the merits of the case.’ (15 R. C. L. sup. sec. 431.) 

“** But when after the entry of a judgment subsequent events transpire creat- 
jng & new legal situation, the judgment may no longer act as an estoppel to 
prevent a new suit.’” (R.C. L. sup. sec. 437, p. 962.) 

The case of Tosh et al. v. West Kentucky Coal Co. (252 Fed. 44), a 
decision of the circuit court of appeals for the sixth circuit will be found 
of special interest. There, the West Kentucky Coal Co. filed a bill in equity 
during a strike affecting its employees and its mining business, in an attempt 
to unionize its mines. In November, 1907, a final decree was entered enjoining 
the defendants and all others associated with them, and all persons whatsoever 
. who had acquired notice, information, or knowledge of the decree, from in any 
manner interfering with or molesting, hindering, obstructing. or stopping any 
of the business of the complainan‘, or its agents, servants and employees in the 
operation of its business at any of its mines, or upon any of its property. 
On the 2d of June, 1917, the coal company instituted contempt proceedings 
against the defendants, and upon trial by jury they were convicted of contempt 
of court for violating the injunction, and were sentenced to terms of imprison- 
ment. Upon a writ of error brought to review and reverse the conviction, the 
court, on page 48, said: 

“Does it appear that the conditions existing in 1917, when the alleged 
violation of the injunction was committed, was in substance the strike of 1907, 
or that plaintiffs in error were so far associated with, or so far represented, 
the defendants in the inju@ ‘onal decree, as to make them amenable to it by 
reason of their acts in 19 We find nothing in either allegations or proofs 
indicating that the strike 0. 4907, or the interference with the business of com- 
plainant which formed the basis of the injunction, had continued subsequent 
to the decree made in that year, or that the conditions existing in 1917 were 
anything more than a new and independent effort to unionize the m'nes. The 
most which can be said fs that there was danger of a strike or of serious 
trouble if agitation was permitted, or interference with the company’s employees 
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tolerated, and that the issue of-union or nonunion mine was the same in 1917 
as it had been in 1907.” 

Again, un page 50 of the same case, the court said: 

“The conviction of plaintiffs in error by the jury was made to depend solely 
upon their making the threats or committing the acts of vivlence charged 
ugainst them, with knowledge that the employee so threatened or subjected 
to violence was in the company’s service or employment, and with intent to 
prevent such employee from continuing therein or from performing his services 
in such employment, as the case may be. If the injunction of 1907 is of its 
own force applicable to new conditions in 1917, no reason appears why it would 
not be applicable to conditions 20 years, or even 30 years, after the decee ig 
entered, provided the union which was back of the attempted unionizing of the 
mines in 1907, out of which the injunction grew, was also back of the new 
aud independent attempt to unionize the mines 20 or 30 years later. 

“Under such circumstances the recognition of the power uf summary prosecu- 
tion for contempt, without previeus adjudication that the existing cond.tions 
are such as to justify injunction, especially where the remedy is sought to be 
exercised, not through the public officers, but by the employer alone, and 
primarily on behalf of its private interests, is fraught with great possibilities 
for oppression.” 

Paragraph 3 of the syHabus of the said case is as follows: 

“A decree in u strike suit enjoining defendants ‘and all other persons 
whatsoever who may have acquired notice, information, or knowledge of this 
judgment’ from interfering by threats, violence, or intimidation with com- 
plainant’s employees binds persons having uotice who, although not parties, 
were in privity with the defendants, who 10 years later took part in another 
aud unrelated strike as members of the same labor union are not nmenable to 
such decree, although served with notice.” 

In the present case the injunction decree in the o’d suit was entered in 
1923 and had reference to conditions existing then as alleged in the bill of 
complaint, and the evidence wits to prove the then existing conditions. The 
decree in that case referred to and determined the rights of the parties as 
of that time, and held that the acts done at that time were in violation of the 
then rights of the parties. The final decree, it is true, was entered in July, 
1923, in the suit brought in 1913. and the 1913 decree could only hive been 
supported by proof of the allegations of the bill filed at that time. Van A. 
Bittner is the only party to the present suit who was a party to the 1913 suit, 
und the defendants in this suit, who were officers of the United Mine Workers 
of America, becuuse of that fact, and not in privity with different individuals 
who were their predecessors in office in 1913, ure not bound by the decree in 
that suit. - 

The bill in this case charges that about the Ist of March, 1925, the defend- 
ants and each of them did conspire to confederate together for the purpose of 
unionizing all of the nonunion mines of northern West Virginia, and in 
furtherance of that conspiracy did, during the month of April, 1925, entreat, 
entice, and persuide a great number of complainant’s employees to break their 
contracts of service hereinbefore mentioned, they, the defendants, well knowing 
at the time that complainant’s mines were being operuted on a nonunion basis 
and under contract as aforesaid with its employees to that end. 

The defendants, it is true, were acquitted in the contempt proceedings insti- 
tuted against them for alleged violations of the injunction order of 1913. 
This, however, in no way affects compluinant’s right to the injunction prayed 
for, as the alleged contempt related to the old case, and not to this. 

Appellants question the jurisdiction of the court to hear and determine the 
issues raised by the pleadings. Upon what theory this contention can be 
made successfully is difficult to preceive as it seems manifest that the court 
is clothed with full power, authority, and jurisdiction, as well of the subject 
matter as of the parties to the litigation. 

The general purpose of the suit is to preserve and protect to complainant its 
lowful right to use and enjoy its property. It is the undisputed owner of 
valuable coal properties, particularly the three Inrge coal mining properties 
described in the bill and located in the State of West Virginia in the northern 
judicial district of that State. The mines are operated by complainant in the 
production of coal therefrom, which is sold for use within and without the 
State, the mines being operated on what fis known as the nonunion basis. 

The grievances of the complainant as averred. are that the appellants upon 
whom service of process was duly made, as well individually, as officers and 
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agents of the United Mine Workers of America, have set about and combined 
and confederated among themselves and with others to forcibly unionize 
complainant's mines, which would tend to destroy the value of the same and 
make impossible the profitable production of coal. That complainant operated 
its said mines under written contracts with its employees, one of the provisions 
of which was that they would not while in complainunt’s employ, join or 
become members of the United Mine Workers of America without its knowl- 
edge; and that, if they did xo. they would leave the employ of complainant. 
That this method of operating its mines, and the rights and benefits accruing 
to complainant under its contracts of employment with its employees, was 
a most valuable property right, which enabled it to successfully conduct its 
business, and particularly to maintain the number of employees necessary to 
earry on its business, and without which it could not have done so, and to 
avoid strikes and such incidental interruptions as would result in the practical 
destruction of its business and property, and its right to use and enjoy the 
same. That the defendants well knew of complainant's contracts with its 
employees, and the terms and conditions of the same, and of the value of such 
contracts: but nevertheless wilfully and maliciously, umd with the purpose 
of and intending to break up and destroy complainant’s business, deliberately 
set about to induce and secretly persuade complainant’s employees and 
workmen to break their contracts by bevoming members of the United 
Mine Workers of America, and keeping that fact away from the knowledge 
of complaint until, with such numbers, they could undermine. and break up 
the compluainant’s business, all of which actions and doings were against good 
conscience and fair cealings, 

The right to maintain the suit against appellants is clear. The complainant 
is a West Virginia corporation, and instituted this suit at its home in that 
State; and the appellants are citizens of the States of Pennsylvania and 
Ohio, respectively, and were duly served with process in the State of West 
Virginia, which gave and conferred upon complainent in the State and district 
in which it reside, the right to maintain this litigation, certainly against 
the appellants herein individually, if not in their official capacities, as repre- 
senting the labor unions to which they belonged, and for which they acted. 

This case in its essential feature is practically «a counterpart of that of 
Hitchman Coal & Coke Co. v. Mitchell and others (245 U. S. 229). In that 
vase as here, the right of injunction was involved and considered, growing 
out of an effurt to unionize complainant’s mines by peaceable and persuasive 

fraudulently and deceptively practiced, in utter disregard of its 


methods, 
rights and interests under the contractual relations with its employees, of 


which the defendants were fully advised. ; 
In the Hitchman case, supra, ut page 250, Justice Pitney, speaking for the 


urt, said: 

a That the plaintiff was acting within its lawful rights in employing its men 
only upon terms of continuing noninembership in the United Mine Workers of 
America is not open to quesfion. Plaintiff's repeated costly experiences of 
strikes and other interferences while attempting to run union were a sufficient 
explanation of its resolve to run nonunion, if any were needed. But neither 
explanation nor justification is needed. Whatever may be the advantuges of 
collective bargaining, it is not bargaining. it is not bargaining at all, in uny 
just sense, unless it is voluntary on both sides. The same liberty which enables 
men to form unions, and through the union to enter into agreements with em- 
ployers willing to agree, entitles other men to remain independent of the union 
and other employers to agree with them to employ no man who owes any 
allegiance or obligation to the union. In the latter case, as in the former, the 
parties are entitled to be protected by the law in the enjoyment of the benefits 
of any lawful agreement they may make. This court repeatedly has held that 
the employer is as free to make nonmembership in a union a condition of em- 
ployment, as the workingman is free to join the union, and that this is a part of 
the constitutional rights of personal liberty and private property. not to be taken 
away even by legislation, unless through some proper exercise of the paramount 
police power. (Adair v. United States, 208 U. 8S. 161, 174; Coppage v. Kansus, 
936, U. S. 1, 14.) In the present case, needless to say, there is no act of legis- 
lation to which defendants may resort for justification.” 


And on page 259, the iearned judge further said: 
“Upon all the facets, we are constrained to hold that the purpose entertained 


by defendants to bring about a strike at plaintiff's mine in order to compel 
plaintiff, through fear of financial loss, to consent to the unionization of the mine 
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as the lesser evil, was an unlawful purpose, and that the methods resorted to 
by Hughes—the inducing of the employees to unite with the union in an effort to 
subvert the system of employment at the mine by concerted breaches of the- 
coutracts of employment known to be in force there, not to mention misrepre- 
sentation, deceptive statements, and threats of pecuniary loss communicated by 
Hughes to the men—were unluwful and malicious methods, and not to be justi- 
fied us a fair exercise of the right to increase the membership of the union.” 

‘The case of Eagle Glass Manufacturing Co. v. Rowe (245 U. 8. 275), follows 
aud approves the Hitchman case cited; and it will be found on a fair considera- 
tion vf the caves of Duplex Printing Co. v. Deering (254 U. S. 443), and Ameri- 
cun Steel Founderies v. Tri City Central Council (257 U. S. 154), that there is 
nothing in either case as contended for that modifies or militutes against the 
views herein taken of the Hitchman case, but on the contrary they sustain fully, 
oe us under their facts they are applicable to this cuse, the views we have 
uken., 

Iv American Founderies v. Tri City Central Council, supra (257 U. S. 184), 
Mr. Chief Justice uft, speuking for the court, and considering the effect aud 
meuning of the Hitchman case, supra, on page 211 said: 

“The counsel for the steel founderies :eply on two cases in this court to 
support their con.ention. The first is that Hitehman Coal & Ceke Co, v. 
Mitchell (2450 U. S. 229). The principle followed in the Hitchman case can 
not be invoked here. There the action was Ly a coal mining company of West 
Virginia against the officers of an international labor union and others to enjoin 
them from carrying out a plan to bring the employees of the complainan. com- 
pany and all the West Virginia mining companies into the interna.ional union, 
so that the union could cuntrol, through the union employees, the production 
und sale of coal in West Virginia in competition with the mives vf Ohiv und 
othcr States, The plan thus projected was curried out in the case of the com- 
plainant company by the use of deception and misrepresentation with its nun- 
union employees, by seeking to induce such employees to become members of 
the union contrary to the express terms of their contract of employment that 
they would not remain in complainant’s employ if union men, after enovgh 
such employecs had been secretly secured, suddenly to declare a strike against 
complainant and to leave it in a helpless situation in which it wvuld have to 
consent to be unionized. This court held that the purpose was not lawful, 
and that the means were uoi lawful, and that the defendanis were thus engaged 
in an unlawful conspiracy which should be enjoined. The unlawful and de- 
ceitful means used were quite enough to sustain the decision of the court 
Withou. more.” 

Our attention has been called to section 20 of the Clayton Act, as bearing 
upon the subject under consideration, but we are persuaded that that section 
has little or no applicaiion to this case in the light of the interpretation 
placed thereupon by the Supreme Court in American Founderies Co. v. Tri- 
City Council, supra (257 U. S. 184, 202). At the latter page Mr. Chief Justice 
Taft, speaking for the court, said: 

“It has been determined by this court that the irreparable injury to property 
or to a property right, in the first paragraph of section 20, includes injury to 
the business of an employer, and that the second paragraph applies only in 
cases growing out of a dispute concerning terms or conditions of employment 
between an employer and employee, or betwecn employers and employees, or 
between employees, or between persons employed and persons seeking employ- 
ment, and not to such dispute between an employer and persons who are neither 
ex-employees nor seeking employment.” 

Assuming that application for injunction will ordivarily only be resorted 
to in cases of labor disturbances, because of public disorder or threatened 
violence, as distinguished from peaceful methods or lawful persuasion, still 
it can not be believed that in a case like the one under consideration, relief 
will be denied because the acts complained of ure not of the former class. 

Where fraud and deception are openly charged in the methods adopted 
and practices pursued to undermine and destroy the complainant's rights, equity 
will not fatl to afford the fullest relief. What is said by the court in the 
Hitchman case, supra, can only admit of this meaning. The above quotations 
from the American Founderies case (257 U. 8. 211), supra, giving the Supreme 
Court’s interpreta‘ion of the Hitchman case, clearly so indicates, as dves the 
language of the court, at page 210, where the Chief Justice says: ’ 

“There are other cases in which the persuasion was accompanied by the in- 
tent to secure a breach of contract, or was part of a secondary boycott or had 
elements of fraud, misrepresentation, or intimidation in it.” 
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Since the decision in the Hitchman case, supra (245 U. S. 228), two circuit 
courts of appeals have followed, reiterated, and applied the doctrine of that 
‘case in its full scope as applicable to cases Hke the present. (Kinloch Tele 
phone Co. v. L ical Union No. 2, etc., 275 Fed. 241 (8th C. C. A.); and Mont- 
gomery and others v. Pacific Electric Ry. Co., 203 Fed. 680 (9th C. C. A.).) 

The third und fourth assignments expecially insixted upon by appellants, and 
herein above quoted as reasons for the reversal of the action of the court below, 
are too general in their nature to call for any special Ciscussion by the court. 

This is an appeal from an order granting a temporary injunction and refus- 
ing to dissolve the same, and not a decision upon final bearing on the merits 
of the case. It appears that the court below in the action taken neither 
violated any rule or equity, nor improperly exercised the discretion reposed in 
it, and that the evidence entitled the complainant to injunctive relief, and 
that the action taken, save as hereinafter modified, is free from error. (Mec- 
cano v. Wanamaker, 253 U. S. 126, 141; Amarillo v. Southwestern Tel.. etc., 
Co. (C. C. A. Sth cir.) 253 Fed. 688; National Picture Theaters r. Foundation 
Film Corp. (C. C. A. 2d cir.) 266 Fed. 208; Gassaway v. Borderland Corp. 
(C. C. A. 7th cir.) 278 Fed. 56.) 

Defendants criticize the scope of the injunction contending that its effect is 
to forbid the publishing and circulating of lawful arguments and the making 
of lawful speeches and advocating membership in the union, in the neighbor- 
hood of plaintiff's mines but we do not think tbat this is the proper construc- 
tion of the order, which is an exact copy of that which was approved by the 
Supreme Court of the United States in the Hitchman Coal Co. case. supra. 
In view of what was said by that court in American Founderies Company v. 
Tri City Council, there can be no doubt as to the right of defendants to use 
all lawful propaganda to increase their membership. (See Gassaway r. Bor- 
deriand Coal Co., supra.) But that there may be no misunderstanding in the 
matter, we think that the order should be modified by adding thereto the fol- 
lowing provision: 

“Provided that nothing herein contained shall be construed to forbid the 
advocacy of union membership, in public speeches or by the publication or cir- 
culation of arguments when such speeches or arguments are free from threats 
and other devices to intimidate and from attempts to persuade the complainant’s 
employees or any of them to violate their contracts with it.” 

The decree of the district cour will be modified, each side to pay opehalf 
of the costs in this court. 

Modified. 


In the United States Circuit Court of Appeals, fourth circuit 


ah 2492, John L. Lewis, et al., appellants, v. Red Jacket Cons. C. & C. Co., 
appellee. 

No. 2493, The International Organization of the U. M. W. of America, et al, 
appellants, v. Borderland Coal Corporation, et al., appellees. 

No.’ 2494, International Organization, United Mine Workers of America, et 
al., appellants, ». Alpha Pocahontas Coal Co., et al., appellees. 

be 2495, Same, appellants, v. Aetnae Sewell Smokeless Coal Co., et al., 
appellees. 

No. 2496, Same, appellants, v. Dry Branch Coal Co., et al., appellees. 

No. 2497, Same, appellants, ». Nelson Fuel Co., et al., appellees. 

No. 2498, Same, appellants, v. Leevale Coal Co., et al., appellees. 

No. 2499, Same, appellants, v. Seng Creek Coal Co., et al., appellees. 

No. 2500, Same, appellants, v. Raleigh-Wyoming Coal Co., et al., appellees, 

No. 2501, Same, appellants, ». Anchor Coal Co., et al., appellees. 

No. 2502, Same, appellants, v. Sterling Block Coal Co., et al., appellees. 

No. 2503, Same, appellants, ». Carbon Fuel Co., et al., appellees. 

Appeals from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charieston. (Argued November 19, 1926. Decided 
April 18, 1927.) Before Waddill, Rose, and Parker, circuit judges. 

. These are 12 suits instituted by various owners and operators of coal mines 
in West Virginia, against the international organization, United Mine Workers 
of America, the district and local unions of that organization in West Vir- 
ginia, and various of its international, district, and local officers and members, 
who are named as defendants in the several suits. Complainants are 316 in 
number, embracing most of the coal companies operating on a nonunion basis 
in what is known as the southern West Virginia field. The suits are insti- 
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tuted to restrain interference with business of complainants by the union and 
its members, on the grecund that such interference constitutes a restraint of 
interstate trade and commerce in violation of the Sherman Act. 

The international organization, United Mine Workers of America, is an 
unincorporated labor organization of the United States and Canada, having 
a membership of 475,000, or appruximately 75 per cent of all persons working 
in or around coal mines, coal washeries, and cvke ovens on the American conti- 
nent. It is recognized by a large percentage of the mines of the United States, 
which are Known as union mines and are operated on the “closed union shop 
basis;” that is to say, no laborers are employed in or about such mines who 
are not members of the union. Complainants operate their mines nonunion 
on the “closed nenunion shop basis;” that is their employees are notified that 
the company will not empluy union men and accépt employment with that 
understanding, and in the case of most of them the employees have entered into 
contracts that they will not join the union while remaining in the service 
of the employer. Complainants operate in what is prebably the most important 
nonubien coal field of the United States. Their combined annual tonnage 
umounts to over 40,000,000 tons, 90 per cent or more of which is shipped out of 
West Virginia in interstate commerce. The controversy involved in the several 
suits is not a controversy between complainants and their employees over 
wages, houis of labor, or other cause, but is a controversy between them as 
aonunion operators and the international union, which is seeking to unionize 
their mines. 

The suit of the Red Jacket Coal Co. was instituted September 30, 1920. That 
compuny operates in Mingo County, W. Va.. in the Williamson-Thacker field, 
which is and has always been nonunion territory. A strike was declared by 
the union in this field about July 1, 1920, in an attempt to unionize it, and the 
suit was instituted to enjoin the union and its officers and members from inter- 
fering with the company's employees by violence, threats, intimidation, picket- 
ing, and the like, or by procuring them to breach their contracts with plaintiff 
in the manner enjoined in Hitcham Coal Co. ¢. Mitchell (245 U. S. 229). The 
suit of the Borderland Coal Co. was instituted September 26. 1921. This com- 
pany also vperates in Mingo County, and it asks injunctive relief, not only in 
behalf of itself, but also in behalf of 62 other companies operating in the same 
territory, who were actually made parties to the suit on April 8, 1922. Shortly 
prior to the institution of the Borderland suit, armed union miners to a number 
variously estimated at between 5.000 and 17.000 had congregated at Marmet, 
W. Va., had announced their intention of marching across Logan County and 
into Mingo County with the avowed purpose vf unionizing that field, and had 
actually engaged in a pitched -battle with State officers, as a result whereof 
martial law had been declared and Federal troops had been sent into the 
territory to preserve the peace. In this suit practically the same relief is sought 
as in the Red Jacket suit. 

On April 1, 1922, while the strike order of July 1, 1920 in the Williamson- 
Thacker fleld was still outstanding and the efforts of the union in that field 
were being coutinued, the union called a nation-wide strike because of its 
failure to reach a basic wage agreement with the union operators of the 
central competitive field (Illinois, Indiana, Ohio, and Western Pennsylvania). 
This strike was declared to apply to nonunion as well as to union miners and 
measures were taken to make it effective throughout the Williamson-Thacker, 
Winding Gulf, and Greenbrier fields of West Virginia, which had always been 
nonunion, as well as in the Kanawha and New River fields, where the union 
had for a time been recognized but where operation had been commenced on the 
“closed nonunion shop” basis under contracts between the operators and their 
employees. Violence, threats, intimidation. and interference with contract were 
resorted to, and nine suits were instituted by the nonunion operators to enjoin 
the union, its officers, and members from interfering with their employees and 
the operation of their mines, and asking the same relief as was asked in the 
Red Jacket and Borderland suits. In each of these suits a number of com- 
panies operating in the same general neighborhood joined as complainants, 
and, as heretofore stated, 62 companies operating in the Williamson-Thacker 
field joined as complainants in the Borderland suit which had been instituted 
some time prior thereto. 

Temporary injunctions were obtained in all of these suits. In a number 
of them appeals were taken to this court and the injunctive orders of the 
District Court were modified. (Keeney et al. c. Borderland Coal Corporation 
et al. 282 Fed. 269; Dwyer v. Alpha Pocahontas Coal Co. et al, and four other 
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eases. 282 Fed. 270; International Organization, United Mine Workers of 
American et al. v. Leevale.Coal Co. et al. 285 Fed. 32.) 

The general strike of 1922 was settled by the Cleveland wage agreement of 
August of that year, but the strike was continued against the nonuntfon op- 
erators of West Virginia. Upon the making of the wage agreement, certain 
companies, which had joined as complainants in some of the bills, entered into 
Wage agreements recognizing the union and withdrew as complainants. On 
September 18, 1922, a bill was filed in behalf of the Carbon Fuel Co. and a 
number of others against the defendants in the other cases and the companies 
who had withdrawn from the suits as complainants, asking not only that the 
same relief be awarded as was asked In the other suits but also that these com- 
panies be enjoined from paying to the United Mine Workers the “ check-off” 
provided for in their contract, that is a certain sum from the wages of each 
miner employed which the contract provided should be paid to the union. 
A preliminary injunction was granted which, on appeal, was modified by this 
court. (international Organization, United Mine Workers of America v. 
Carbon Fuel Co. ct al., 2S& Fed. 1020.) ‘ 

On May 21, 1923. the district court entered an order consolidating alt 12 
of the cases pending; and the defendants having already moved to dismiss the 
various cases for misjoinder of parties plaintiff, objected to the consolidation 
and excepted to the order directing same. A great mass of evidence was then 
taken, which, with the pleadings and affidavits. covers 5,000 pages of the 
printed record. The district judge, on October 16, 1925, made an extended find- 
ing of facts. which was filed as a part of the record in eacb case, and in each 
case entered the same final decree. from which the defendants have appealed. 

The district judge found, among other things, that defendants had conspired 
to restrain interstate trade and cemmerce in coal and that at the t'me these 
suits were instituted the United Mine Workers of America, {ts officers, agents, 
representatives, and members were attempting “ (a) unlawfully, maliciously, 
and unreasonably to induce, incite. and cause the employees of the plaintiffs 
in said suits, respectively to violate their said contracts of employment with 
said plaintiffs: (b) to compel said employees of said plaint'ffs by use of force, 
intimidation, threats. violence, vile epithets, abusive language, and false and 
fraudulent statements to cease working for said plaintiffs and to become mem- 
bers of said un‘on; (c) to compel the plaintiffs to recognize said international 
organization, United Mine Workers of Ameriea, and to deal with it and operate 
their mines under closed-shop contraets with ft, including the “check-off” 
provisions, or to close down their mines.” We further found that it was a 
part of the policy and plan of the Union to have members thereof obtain, keep 
and hold possession of dwelling houses belonging to complainants. which were 
constructed and maintained by them for the use of their employees as inci- 
dental to such cmployment and were absolutely necessary to the operation of 
the'r mines: and that the union was maintaining persons in the wrongful 
occupation of such houses for the purpose of preventing the houses being used 
by persons who were willing to work. and for the purpose of harassing com- 
plainants’ nonunion employees. 

Upon these findings a final decree was entered in each case, the .-ffective 
provisions of which are those approved by this court in the Carbon Fuel 
case (288 Fed. 1020). By this decree defendants are restrained and enjoined: 

(1) From interfering with the employes of the plaintiffs or with men seeking 
employment at their mines. by menaces, threats, violence, or injury to them, 
their persons, families. or property, or abusing them or their fam/‘lies. or by 
doing them violence in any way or manner whatsvever. or by doing any other 
act or thing that will interfere with the right of such employees and those 
seeking employment, to work upon such terms as to them seem proper, ur 
molested. and from in any manner injuring or destroying the properties of 
the plaintiffs, or either of them. or from counseling or advising that these 
plaintiffs should in any way or manner be injured in the conduct and mannge- 
ment of their business and in the enjoyment of their property and property 
Tights, 

oe) From trespassing upon the properties of the plaintiffs. or either of them. 
or by themselves, or in cooperation with others, form inciting, inducing. or 
persuading the employees of the plaintiffs to break their contract of employ- 
ment with the plaintiffs. 

“(3) From aiding or assisting any other person or persons to commit or 
attempt to commit any of the acts herein enjoined. 

(4) From aiding or abetting any person or persons to occupy or hold without 
right, any house or houses or other property of the plaintiffs, or any of them, 
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by sending money or other assistance to be used by such persons in furtherance 
of such unlawful occupancy or holding.” 

The defendants filed 28 assignments of error, which present five principal 
contentions fur consideration by this court: (1) That the evidence does not 
establish a conspiracy in restraint of interstate trade and commerce in viola- 
tion of the Sherman Act; (2) that there was misjoinders of parties plaintiff in 
the several suits and error in the order of consolidation; (3) that the injunctive 
decree is too broad in that it forbids penceful persuasion as well us v.olence 
and intimidation; (4) that the court should not have enjoined defendants from 
rendering assistance to persons to enable them to occupy or hold without right 
houses belonging to complainants; and (5) that those of complainants who had 
Wage agreements with the union were in puri delicto with defendants, and 
therefore not entitled to relief. The point was made also that the court had 
no jurisdiction to award an injunction against defendants Lewis, Green, and 
Murray on the ground that they were not residents of the district, but this 
point seems tu have been properly raised in no case except thut of the 
Leevale Coal Co., and in that case the injunction did not run egainst these 
defendancs. No direct question is raised by the appeal as to the legality of 
the “ check-off” for, while this matter is referred to in the findings of fact, 
the payment of the “ check-off”’ is not enjoined by the decree. 

Parker, circuit judge (after stating the case as abuve) : 

The first question for our consideration is whether the evidence «stablishes 
& conspiracy in restraint of interstate trade and commerce in violation of the 
Sherman Act. This inquiry goes not merely to the propriety of the granting 
of the injwaction, but to the very existence of the power to grant it; for 
‘except in the case of the Red Jacket Coal Cu., the jurisdiction of the court in 
all of the cases rests not upon diversity of citizenship, but upon the fact that 
they arise under the laws of the United States. Complainunts ask an 
injunction under the Clayton Act to prevent injuries threatened in the carrying 
out of a conspiracy violative of the Sherman Act. Unless, therefore, there 
is shown a conspiracy violative of the Sherman Act, no case is shown arising 
ap the laws of the United States, and the jurisdiction of the court is at 
an end. 

With the importance of the question in mind, we have given the most careful 
consideration to the evidence bearing thereon, and we should say in the out- 
set that we do not think that the evidence sustains some of the cunclusions 
which counsel for complainants seek to draw therefrom, or the interpretation 
they would have us place upon certain of the findings of the learned district 
judge with regurd to this matter. In the first place, we do not think that the 
international organization, United Mine Workers of America, constitutes of 
itself an unlawful conspiracy in restraint of interstate trade and commerce 
becuuse it embraces a large percentage of the mine workers of this country or 
because its purpose is to extend its membership so us to embrace all of the 
workers in the mines of the continent. It may be conceded that the purposes 
of the union, if realized, would affect wages, hours of labor, and living con- 
ditions, and that the power of its organization would be used in furtherance 
of collective bargaining, and that these things would incidentally affect the 
production and price of coal sold in interstate commerce. And it may be con- 
ceded further that by such an extension of membership the union would acquire 
a great measure of control over the labor involved in coul production. But 
this does not mean thiut the organization is unlawful. Section 6 of the Clayton 
Act (38 Stat. 371), provid: s: 

That the labor of a human being is not a commodity or urticle of commerce. 
Nothing contained in the Antitrust laws shall be construed to forbid the 
existence and operation of labor, agricultural, or horticultural orgunizations, 
instituted for the purposes of mutual help, and not having capital stock or 
conducted for profit, or to forbid or restrain individual members of such or- 
ganizations from lawfully carrying out the legitimate objects thereof; nor 
shall such organizations, or the members thereof, be held or construed to be 
eee combinutions or conspiracies in restraint of trade, under the antitrust 
aws.” 

As pointed out in Duplex Printing Press Co. v. Deering et al. (254 U. S. 443), 
this section does not exempt a labor union or its members from accountability 
where it or they depurt from its normal and legitimate objects and engage in 
&n actual combination or conspiracy in restraint of trade, as, in that ‘cise, 
the carrying on of a secondary boycott; but the section does declare the normal 
objects of labor unions to be legitimate, and forbids their being held to be com- 
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binations or conspiracies in restraint of trade because they are organized or 
becuuse of the normal effect of such organization on interstate cummerce. 
As said by the Supreme Court in the case just cited (254 U. S. at 469): 

“Phe section assumes the normal objects of a labor vrganization to be 
legitimate, and declares that nothing in the antitrust laws shall be construed 
to forbid the existence and operation of such organizations or to forbid their 
members from lawfully carrying out their legitimute objects; and that such 
an organization shall not be held in itself—merely because of its existence 
and operation—to be an illegal combination or conspiracy in restraint of trade.” 

And speaking to the same point in the later case of American Foundries v. 
Tri City Council (257 U. S. 184, 209), the court said: 

* Labor unious are recognized by the Clayton Act as legal when instituted 
for mutual help and lawfully carrying out their legitimate objects. They have 
long been thus recoguized by the courts. They were organized cut of the ueces- 
sities of the situation. A single employee was helpless in dealing with an 
employer. He was dependent ordinarily on his daily wage for the maintenance 
of himself and family. If the employer refused to pay him the wages that 
he thought fair, he was nevertheless unable to leave the employ and to resist 
arbitrary and unfair treatment. Union was essential to give laborers op- 
portunity to deal on equality with their “employer. They united to exert in- 
fluence upon him and to leave him in a body in order by this inconvenience 
to induce him to make better terms with them. They were withuolding their 
labor of economic value to make him pay what they thought it was worth. 
The right to combine for such a lawful purpose has in many years not been 
denied by any court. The strike becaiae a lawful instrument in a lawful 
economic struggle or competition hetween employer and employees as to the 
share of division between them of the joint product of labor and capital To 
render this combinatior ut all effective, employees must make their combina- 
tion extend beyo.d one shop. It is helpful to have as many as may be in the 
same trade in the same covsvunity united, because in the competition between 
employers they are hovnd to be affected by the standard of wages of their 
trade in the neighborhoouw.” 

What ts said in this ense as to the effect of the standard of wages on compe- 
tition between employers applies in the coal industry, not to a restricted neigh- 
borhood. but to the industry as a whole; for in that industry the rate of wages 
is on:2 Of the largest factors in the cost of production and affects net only com- 
petiticn in the immediate neighberhood but that wita producers, throughout the 
same trade territory. The union. therefore, is not to be condemned because it 
seeks to extend its membership threnghout the industry. As a matter of facet, it 
has been before the Supreme Court in a number of cases, and its organization 
has been recognized ‘vy that court as a lawful one. (United Mine Workers v. 
Coronado Coal Co., 259 U. S. 344. 385.) We have no hesitation, therefore, in 
holding that tne defendants are not guilty of a conspiracy in restraint of trade 
merely because of the extent afid general purpose of their organization. 

As pointed out in the case of the Duplex Printing Pross Co. v. Deering. supra, 
however. when the union turns aside from its nor-na) and legitimate objects 
and purposes and engages in an actual combination er consviracy in restraint 
of trade. it is aceountable therefor in the same manner as any other organi- 
zation; and we think that the evidence adduced in this case justifies the con- 
elusion that the defendants have engaged in an actual combination and con- 
spiracy in restraint of trade in a manner quite foreign to the normal and 
legitimate objects of the union. In this connection it is not necessary that we 
consider whether complainants have established a conspiracy hetween the 
United Mine Workers and the oneraters of the*central competitive field, or 
whether the acts of which complaint is made were done in furtherance of such 
conspiracy; for we think that the evidence sustains the finding of the district 
judge that a combination or conspiracy existed among the defendants them- 
selves, without regard to participation by the ceatral operators, to restrain 
and interfere with the interstate business of complainants. 

By this «.e do not mean, of course. that the union was unlawful of itself. but 
that defendants as officers of the union had combined and conspired to interfere 
with the production and shipment of coal by nonunion operators of West Vir- 
ginia, in order to force the unionization of the West Virginia mines and to 
make effective the strikes declared pursuant to the policy of the union. The 
presence of this nonunion field in West Virginia has been a hindrance to the 
union in its every contest with the operators. It has furnished arguments to 
the operators in wage negotiations, and in time of strike has furnished coal 
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which has supplied in part the needs of the country and weakened the effect 
of the strike. Since 1898 the union officials have recognized the importance 
of unionizing this field, und, with the exception of an interim during the World 
War, have been engaged in an almost continuous straggle to force its unioniza- 
tion through interferezce with the business of the nonunion operators. They 
have called strikes from time to time for this express purpose, and have 
spent hundreds of thousands of dollars in interfering with their business. 

_ And there can be no question that the strikes called by the union in the 
nonunion fields of West Virginia in 1920 and 1922. and the campaign of vielence 
and intimidation incident thereto, were merely the carrying out of the plan and 
policy upen which the defendants had been engaged for a number of years. 
In May, 1920, at a time when there was no general strike, union orgunizers 
were sent into the nonunion Williamson-Thacker field, and in July following a 
strike was called for the avowed purpose. among vther things, of organiz- 
ing nonunion territory. 

The nation-wide strike of 1922 was mae applicable to the nonunion field of 
West Virginia by proclamation of union offivials, and representatives of the 
union began interfering with the employees of nenupion operators for the pur- 
pose of forcing the closing down of nonunion mines. When the strike of 1922 


was settled by the Cleveland wage agreement the interference with these non- ° 


union operators was continucd. The district judge has found that the con- 
spiracy existed and that the acts complained of were done pursuant thereto. 
We think that these findings are sustained by the evidence: and the rule is 
well settled that the findings of the trial judge should not be disturbed unless 
it clearly appears either that he misapprehended the evidence or has gone 
against the clear weight thereof; or, in other words. unless we are satisfied 
that his findings were clearly wrong. (Wolf Mineral Process Corporation v. 
Minerols Separation, North American Corporation ¢C. C. A. 4th). decided this 
term: McKeithan Lumber Co. v. Fidelity Trust Co. (C. C. A. 4th), 223 Fed. 
473: U.S.» UL S. Shoe Machinery Co., 247 U.S. 32. 41; Adamson vr. Gilliland, 
242 U.S. 350) 

Defendants say, however, and this seems to be their chief contention on this 
point, that the mining of coal is not interstate commerce and that a coeuspiracy 
to interfere with the operation of coal pines is not a cunspiracy to restrain or 
interfere with interstate commerce. In this connection they rely chiefly upon 
the decisions of the supreme court in the first Coronado cause (259 U, 8S, 344), 
and in the United Leather Workers v. Herkert (265 U. 8, 457). But we do 
not think that either of these decisions is in point. The leather workers case 
involved a strike by laborers in trunk factories, and it was held that the fact 
that the trunks, wheu manufactured, were to be shipped or sold in interstate 
commerce did not make their protiuction a part thereof. 

The Coronado case, it is true, invelved the miiniug of coul: but the court 
being under the impression that the coal produced by plaintiff amounted to 
only 5.000 tons a week, held that a conspiracy directed against production of 
so small an ammount could not be said to be a conspiracy to restrain interstate 
commerce, ever: though the coal was intended. if preduced, for shipment in 
sueh commerce, When the Coronado vase weat te the supreme court the second 
time, however (208 U.S. 295), the court adverted to this basis of iis former 
decision and stated that upon the second trial it liad been shown that the 
capacity of plaintiff! mines was substantially more than 5.000 tons per day. 
It held that this, with other evidence as to intent. made a case for the jury 
as to conspiracy to restrain interstate commerce. The court then proceeded to 
lay down the rule which we think is applicable here. ax follows: 

“he mere reduction in the supply of an article to he shipped in interstate 
commerce by the illegal or tortivus prevention of its mauufacture or production 
is ordinarily an indirect and remote obstruction to that commerce. But when 
the intent of those unlawfully preventing the manufacture or production is 
shown to be to restrain or control the ‘supply entering and moving in inter- 
state commeree or the price of it in interstate markets. their action is a direct 
violation of the antitrust vet. (United Mive Workers v. Coronado Co., 259 U. 
S. 344, 400; United Leather Workers rv. Herkert. 265, U.S. 457, 401; Industrial 
Association v. United States, ante. p. 64.) We think tkere was substantial 
evidence at the second trial in this case tending to show that the purpose of 
the destruction of the mines was to stop the production of nonunion coal and 
prevent its shipment to markets of other States than Arkansas, where it would 
by competition tend to reduce the price of the commodity, and affect injuriously 
the maintenance of wages for union labor in competing mines.” 
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We think there can be “9 question that the case at bar falls within the 
rule just quoted from the second Coronado decision. Here it appears that 
the total production cf the mines of complainants is in excess of 40,000,000 
tons per year, more than 90 per cent of which is shipped in interstate com- 
merce. Interference with the production of these mines as contemplated 
by defendants would necessarily interfere with interstate commerce in cval 
to a substantial degree. Moreover, it is perfectly clear that the purpose of 
defendants in interfering with production was to stop the shipments in inter- 
state commerce. It was only as the cowl entered into interstate commerce that 
it became a factor in the price und affected defendants in their wage nezgotia- 
tions with the univn operators. And, in time of strike, it was only as it 
moved in interstate commerce that it relieved the coal scarcity and inter- 
fered with the strike. A conspiracy is in violation of the statute where there 
exist an intent to restrain interstate trade and commerce and a scheme appro- 
priate for that purpose. even though it does not act directly upon the instru- 
mentilities of commerce. (Loewe v, Lawler, 208 U. S. 274; U. S. v. Reading 
Co., 2236 U. S. 324; Duplex Printing Press Co. v. Deering, 254 U. S. 448; 
United States rc. Brims, 47 Sup. Ct. Rep. 169.) And where the necessary result 
of the things done pursuznt to or contemplated by the conspiracy is to restrain 
trade between the States, the intent is presumed. (United States v. Reuding 
Co., supra, at p. 370.) Defendants must be held to “ have intended the nevessary 
and direct consequences of their acts, and can not be heard to say the contrary. 
In other words, by purposely engaging in a conspiracy which necessarily 
and directly produces the result which the statute is designed to prevent, 
they are, in legal contemplation, chargeable «ith intending that result.” (U.S. 
t. Patten, 236 U. S. 525, 543; Addyston Pipe & Steel Ce. v. United States, 175 
U. S. 211, 243.) 

In the very recent case of U. S. v. Brims, cited above, the Supreme Court 
dealt with an indictment for a conspiracy between manufacturers, contractors, 
and laborers. pursuant to which the manufacturers and contractors agreed 
to employ only union carpenters and these in turn agreed not to install non- 
union-made mill work. The circuit court of appeals reversed a conviction ip 
the case, saving: 

“The restriction was not against the shipment of millwork into Hlinois. 
It was against nonunion-made millwork produced in or out of Mlinois.” 

This decision. however, was reversed in turn by the Supreme Court and the 
conviction was sustained on the ground that all parties intended that the 
outside competition should be cut down -and interstate commerce thereby 
impeded. The court said: 

“They wished to eliminate the competition of Wisconsin and other nonunion 
mills, which were paying lower wages and consequently could undersell them. 
Ooviously it would tead to bring about the desired result if a general combina- 
tion could be secured under which the manufacturers and contractors would 
employ only union carpenters with the understanding that the lntter would 
refuse to install nonunion-made millwork. And we think there is eviderice rea- 
sonahbly tending to show that such a combination was brought abouf, and that, as 
intended by ali the parties. the so-called outside competition was cat down, 
and therebs intersta‘e commerce directly and materially impeded.” 

The Brims case is directly to point. There the conspiracy affected tnter- 
state colhmerce by its effect upon consumption, here by its effect upon produc- 
tion: but in both cases the conspiracy was intended to operate upon matters 
not directiy connected with transportation or sale in interstate commerce, and 
fn boh cases interstate commerce was intended to be affected and was neces- 
sarily affected by what was done. We think, therefore, thar in the light of this 
recent decision there can be no doubt that the conspiracy established by the 
testimony was one in restraint of interstate commerce in violation of the Sher- 
man Act. (See alse Bedford Cut Stone Co. et al. v. Journeyman Stone Cutters 
Association of North America et al., decided by the Supreme Court April 11, 
1927.) : : 

The next question is whether there was a misjoinder of parties plaintiff in 
the several suits or error in the order of consolidation. We think not. The 
contention of defendants is that under the Sherman Act a private individual has 
no rizht to injunctive relief to restrain violations thereof; that section 16 of the 
Claxton Act merely authorizes suits by private parties against threatened loss 
or damage: that the richt thus conferred is the right fo protect the private 
business of the individual business, and that there is no common righ’ whose 
pretection is sought by the suits. But while it is true that the - ction 
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sought by the various complainants is the protection of the individual business 
of each, it by no means follows that there is lacking tbat common interest in 
the subject matter of the litigation which justifies joinder under the practice 
in equity. There is but one conspiracy on the pirt of defendants, and that con- 
spiracy is directed against the business of complainants as a class, not because 
of any of the individual characteristics of the various businesses, but because 
they are operating cn the nonunion basis within a certain territory. The acts 
of interference shown are not sporudie or vccasional, but show clearly an or- 
ganized attempt to interfere with the business of all nonunion operators within 
that territory. Acts of interference done pursuant to the conspiracy constitute 
& threat aud menace to all other nonunivn operators in the territory. The ques- 
tions involved in all of the cases, therefore, are the same, utd the evidence is 
practically the same. That bearing on the existence of the conspiracy is 
identical in all of the cases, and thut which deals with acts done in carrying 
out the conspiracy is identical {in all of the cases, and that which deals with 
acts done in carrying out the conspiracy is of the same general character, and 
is admissible in all of the cases as showing, if not injury, the reasonableness of 
the apprehension of injury. It would be most unjust for complainants, being 
the objects of this joint attack made against them jointly, to be denied the 
right of seeking jointly the protection of the courts; and it would be absurd 
for the courts to require that there be presented in 316 different cases against 
the same parties a question which could be determined in a single case. 

“Courts of equity have always exercised a sound discretion in determining 
whether parties ure properly joined in a suit. Their object has been to adopt 
a course which will best promote the due administration of justice without 
multiplying unnecessary litigation on the one hand or drawing suitors into 
needless and oppressive expenses and confusing the courts with many issues 
on the other.” (Jones v. Rowbotham, 47 N. J. Eq. 337; 19 L. R. A. 663.) 

As said by Mr. Justice McLean, in dealing with the same subject in Fiteb 
v. Creighton, 24 Howard, 159, 164: 

“Every case must be governed by its circumstances; and as these are as 
diversified as the names of the parties, the court must exercise a sound disere- 
tion on the subject. Whilst parties should not be subjected to expenses and 
inconvenience in litigating matters in which they have no interest, multiplicity 
of suits should be avoided by uniting in one Dill all who have an interest in 
the principal matter in controversy, though the interests may have arisen 
under distinct contracts.” 

In disposing of such an objection to five bilis filed by 62 fire insurance com- 
panies against the insurance comm 'ssioner of the State of California to restrain 
acts alleged to be illegal, Judge Morrow, in Liverpool & London & Globe Ins. 
Co. r. Clunie (88 Fed. 160, 167)7 laid down what we conceive to be the correct. 
rule applicable to such cases. He said: 

“A court of equity will, in a single suit, take cognizance of a controversy, 
determine the rights of all the part:es, and grant the relief requisite to meet 
the ends of justice in order to prevent a multiplicity of suits where a number 
of persons have separate and individual claims and rights of action against the 
Same party but all arise from some common cause, are governed by the same 
legal rule, and involve similar facts, and the whole matter may be settled in 
one action brought by all these persons uniting as coplaintiffs.” 

Professor Pomeroy, after an exhaustive discussion of the question and of 
the cases in which it has been considered, says: 

“Under the greatest diversity of circumstances and the greatest variety of 
Claims arising from unauthorized public acts, private tortious acts, invasion of 
property rights, violation of contract obligations, and notwithstanding the posi- 
tive denials by some American courts, the weight of authority is simply over- 
whelming that the jurisdiction may and should be excreised ether on behalf of 
R numerous bady of separate claimants against a single party, or on behalf of 
a single party against such a numerous body, although there is no common 
title nor community of right or of interest in the subject matter among these 
individuals, but where there is and because there is mcrely a community of 
interest among them in the questions of law and fact involved in the general 
controversy, or in the kind and form of relief demanded and obtained by or 
against each individual member of the numerous body. In a majurity of the 
decided cases this commun'ty of interest in the questions at ixsue and in the 
kind of relief sought has originated from the fact that the separate claims of 
all the individuals composing the body arose by means of the same unauthor- 
ized, unlawful, or illegal act ot proceeding. Even this external feature of 
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unity, however, has not always existed, and is act “eemed essential. Courts of 
the h'ghest standing and ability have repeatedly interfered and exercised this 
jurisdiction where the individual claims were not only legally separate but 
were sepurate in time and each urose frum an entirely separate and distinct 
transaction, simply because there was a community otf interest among all the 
claimants in the question at issue and in ‘he remedy.” (Pomeroy's Equity 
Jurisprudence, 4th ed., sec. 269.) 

(See also Tate v. Ohio and Mississippi R. Co., 10 Ind. 174, 71 Am. Dee. 309; 
Turnev v. Hart, 71 Mich. 128, 15 Am. St. Rep. 243; First Nat. Bk. of Mt. 
Vernon v. Sarills, 129 Ine, 201, 28 Am. St. Rep. 185, 188; Strobel v. Kerr Salt 
Co., 164 N. Y. 308, 79 Am. St. Rep. 643, 654; Pillsbury Washburn Flour Mills 
Co. v. Engle (CCA 7th), 86 Fed. 608; R. BR. Kitehen & Co. v. Local Union, 91 
W. Va. 65, 112 S. E. 198; Goldfield Consol, Mines Cu. v. Richardson et al. 194 
Fed. 198, 206; American Smelting & Refining Co. v. Godfrey (CCA 8th), 158 
Fed. 225; Osborne v, Wisconsin Cent. R. Co. (opinion by Justice Harlan), 43 
Fed. 824; 20 R. C. L. 676; note 71 Am. Dev. p. 311 et seq.) 

Of the cases cited, Kitchen v. Local Union, supra, is directly in point. In 
that case 59 different employers of labor joined in a suit as complainants 
against 90 defendants embracing 10 labor organizations and their officials, 
alleging conspiricy on the part of defendants and asking an injunction to re- 
strain them from tnreatened interference with business of complainants. De- 
fendants demu <ed tv the bill on ihe ground of misjoinder and multifarious- 
ness. In sus‘:.ining the bill the Supreme Court of Appeals of West Virginia 
said : 

“In view of the common interest each uuit of each group has in the pros- 
ecution of his or its business, opposed and affected in cominon with all the 
others, by an organized and plenary effort conducted on the part of the de- 
fendants, if the allegations are true, by unlawful means, all may unite in 
one bill to restrain and prevent the use of the unlawful means and methods so 
employed. If by the use of such methods, directed and applied to the busi- 
nese of each of the plaintiffs, all are prevented from prosecuting their respec- 
tive enterprises, they are all similarly aifec'ed by the same illegal cause, 
wherefore they may unite in resisting it, and there is nu misjoinder of parties 
plaintiff.” 

The whole question, we think. is settled, so fur as the Federal courts are 
eoncerned, hy rule 26 of the New Equity Rules, which provides: 

“The plaintiff may join in one dill as many causes of action, cognizable fn 
equity, as he may have agaiust the defendant. But when there are more than 
one plaintiff, the causes of action joined must be joint, and if there be more 
than one defendant the liability must be one asserted against all of the material 
defendants, or sufficient grounds must appear for uniting the causes of action in 
order to promote the convenient administration of justice. If it appear that 
any such causes of action can not be conveniently disposed of together, the 
court may order separate trials.” 

It is earnestly contended by defendants, however, that the portion of the 
rule which we have italicized applies only to the unifing of causes against 
defendants where there are more than one defendant, and has ny application 
to cases where there are more than one plaintifi, and that in the case of 
plaintiffs the rule requires that the causes of action joined must be joint. We 
can not accept this interpretation. The purpose of the equity rules was to 
liberalize and not restrict the practice in equity, and it certainly could not 
have been intended to forbid joinder in cases where although the causes of 
action were not joint, the convenient administration of justice would be pro- 
moted and where for years the propriety of such joinder to prevent a multi- 
plicity of suits had been recognized. The chiuse “or sufficient grounds must 
appear for uniting the causes of «aetion in order to promote the convenient 
administration of justice”’ must, we think. be construed as alternative to the 
specific provision allowing joinder in the case of more than one plaintiff, os 
well as to the specific provision allowing joinder in the case of more than one 
defendant. Rule 26 is not to be construed as prohibitive of anything which was 
permissible before its adoption. (Low v. McMaster, 225 Fed. 235.) 

What we have said as to joinder virtually disposes of the exceptions to the 
order of consolidation. By the act of July 22 (1813 R. S. sec. 921, U. S. C. title 
28. sec. 734) it is provided: 

“ When causes of a like nature or relative te the same questions are pending 
before a court of the United States, or of any Territory, the court may make 
such orders and rules concerning proceedings therein as may be comformable 
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to the usage of courts for avoiding unnecessary costs or delay in the adminis- 
tration of justice, and my consolidate said causes when it appears reasonable 
to do so.’ 

Under this statute there can be no question that the consolidation was a 
matter resting in the scund discretion of the trial judge, and that under the 
circumstances of the case the order of consolidation was proper. (Mutual Life 
Ins. Co. v. Hillman, 145 U. S. 285; American Window Glass Co. v. Noe (C. C, A. 
4th) 158 Fed. 777; Toledo Elec. R. Co. v. Continental Trust Co. (C. C. A 6th) 
95 Fed. 497.) 

Yu their criticism of the scope of the injunction, defendants make complaint 
of the restraints contained in paragraphs 2 and 4. As the language criticized 
is that approved by this court in International Organization, United Mine 
Workers of America et al., v. Carbon Fuel Co. et al. (288 Fed. 1020) we might 
content ourselves with referring to that decision as the law of the cnse in the 
Carbon Fuel case now before us and as binding authority in the other cases; 
but we shill go further and say that in the light of the decisions of the 
eee Court we have no doubt as to the correctness of the paragraphs 
eriticiz.-d. 

With vespect to the second paragraph, complaint is made that it restrains 
defendants “from inciting, inducing, or persuading the employees of plaintiffs 
to break their contract of employment with plaintiff.” This language is cer- 
tainly not so broad as that of the decree approved by the Supreme Court in 
Hitchman Coal & Coke Co. v. Mitchell (245 U. S. 229, 261), which also enjoined 
interference witb contract by means of peaceful persuasion. The doctrine of 
that case has been approved by the Supreme Court in the later cases of the 
American Steel Foundaries v. Tri-City Central Trades Council (257 U. S. 184), 
United Mine Workers v. Coronado Coal Co. (259 U. S. 344), and applied by this 
court in Bittner r. West Virginia-Pennsylvania Coal Co. (15 Fed. (2) 652), by 
ithe Circuit Court of Appenls of the Eighth Circuit in Kinloch Telephone Co. v. 
Local Union (275 Fed. 241), and by the Circuit Court of Appeals of the Ninth 
Circu't in Montgomery v. Pacific Electric Ry. Co. (293 Fed. 680). 

Ii i. said, however, that the effect of the decree, which, of course, operates 
indefinitely in futuro, is to restrain defendants from attempting to extend their 
menmvership among the employees of complainants who are under contract not 
(o join the ‘anion while remaining in complainants’ service. and to forbid the 
publishing ind cireulating of lawful arguments and the making of lawful and 
proper speeches advocating such union membership. They say that the effect 
of the decree, therefore, is that, because complain:ants’ employees have agreed 
to work cn the nonunion basis, defendants are forbidden, for an indefinite 
period in the future, to lay before them any lawful and proper argument in 
favor of un'on membership. = 

If we so understood the decree, we would nof hestitate to modify it. As 
we xaid in the Bittner case, there ean be no doubt of the right of defendants to 
use all lawful propaganda to inerease their membership. On the other hand, 
however. this right must be exercised with due regard to the rights of com- 
Plainanss, To make a speech or to circulate an argument under ordinary 
circumstances dwelling upon the advantages of union membership, is one thing. 
To approuch a company ‘s employees, w orking under a contract not to join the 
union while remaining in the company's service, and induce them in violation of 
their contracts to join the union and £0 on a strike for the purpose of foreing 
the conpany to reeognize the union or of impairing its power of production, 
ix another and very different thing, What the dceeree forbids is this “ ineiting. 
inducing. or persuading the employees of plaintiff to break their contracts of 
employment“; and what was said in the HWitehman case with respect to this 
matter is conclusive of the point involved here. The court there said: 

“But the facets rendered it plain that what the defendants were endeavoring 
fo do at the Hitehman mine and neighboring mines ean not be treated as a 
bons. fide effort to enlarge the membership of the union. There is no evidence 
to show. hor ean it be inferred. that defendants intended or desired to have the 
me at these mines join the union unless they could organize the mines. With- 
our this, the new members would be added to the mamber of men competing for 
jobs in the organized districts. w):'e nonunion men would take their places in 
the Panhandle mines, Execpt as i means to the end of compelling the owners 
cf these mines to change their method of operation, the defendants were not 
seeking to enlarge the union membership. * * *® Another fundamental error 
in defendants’ position consists in the assumption that all measures that may 
be resorted to are lawful if they are ‘penceable '"—that is, if they stop short 
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of physical violence, or coercion through fear of it. In our opinion, any 
violation of plaintiff's legal rights co.trived by defendants for the purpose of 
inflicting damage, or having that as its necessary effect, is as plainly inhibited 
by the law as if it involved a breach of the peace. A combination to procure 
aie bse breaches of contract by plaintiff's employees constitutes such a 
violation.” 

The inhibition of section 20 of the Clayton Act agaiast enjoining peaceful 
persuasion does not apply, as this is not a case growing out of a dispute con- 
cerning terms or conditions of employment, between ap employer and employee, 
between employers and employees, or between employees, or between persons 
employed and persons seeking employment; but is a case growing out of a dis- 
pute between employers and persons who are neither exemployees nor seeking 
employment. In such cases, section 20 of the Clayton Act has no application. 
(American Foundries v. Tri-City Couucil, 257 U. S. 184, 202; Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 471; Bittner v. West Virginia-Pittsburgh 
Coal Co. (C. C. A. 4th) 15th Fed. (2d) 652, 658.) 

The principal criticism of paragraph 4 of the decree is that it violates para- 
graph 20 of the Clayton Act, but, as we have seen above, that section has no 
application to a case such us this. We see no other reason why paragraph 4 
of the decree is not proper. Under the luw of West Virginia, when the em- 
ployees of complainants quit work and réfuse to surrender the houses of com. 
plainants occupied by them they become trespassers on complainants’ property. 
(Angel v. Black Band Consol. Coal Co., 96 W. Va. 47, 122 S. E. 274.) The effect 
of the fourth puragraph of the decree is to enjoin defendants from aiding and 
abetting such persons in occupying or holding without right houses belonging 
to complainants, or, in other words, from aiding and abetting in trespasses com- 
mitted or complainants’ property in furtherance of the design of the conspiracy. 
It is clear that no more effective way of shutting down the mines could be 
devised than to get the huuses of the mine villages in possexsion of persons who 
refuse to work in the mines and withhold possession of the houses from persons 
who are willing to work. 

The busis of the contention that certain of the complainants are in pari delicto 
with the defendants and, therefore, not entitled to relief, as we understand 
the contention, is that those complainants operated on the union basis for a 
number of years and paid the “check off” to the union. This contention 
assumes two propositions, (1) that the check off is illegal and in furtherance 
of the conspiracy, and (2) that, once having been parties to the conspiracy, 
complainants can not withdraw therefrom and be protected against it when it 
is directed against them. Without following this argument into all of its 
ramifications, it is sufficlent to say that we see nothing to connect these com- 
plainants with the conspiracy except their payment of the check off, and we 
see nothing of itself illegal in the check off nor do we think that, by agreeing 
to the check off, they became parties to the conspiracy of defendants. As said 
in Gassaway v. Borderland Coil Co. (C. C. A. 7th), 278 Fed. 56, 65: 

“So far us the contracts themselves and this record disclose, the check off 
is the voluntary assignment by the employee of so much of his wages as may 
be necessary to meet his union dues, and his direction to his employer to pay 
the umount to the treasurer of his union. In that aspect the contract provision 
is legal, and quite evidently there are m:ny lawful purposes for which dues 
may be used.” 

It follows that, while we do not approve of all of the findings of fact made 
by the district court, we think that the decree entered in the several cases was 
sustained by the evidence and same is accordingly affirmed. 

Affirmed. ; ; 

(These cases were herd by the three circuit judges. The late Judge Rose 
concurred in the decision that the decree of the district court should be affirmed. 
He expressed a desire, however, to examine the record with a view of satisfying 
himself whether jurisdiction existed ns to the defendants Lewis, Green, and 
Murray. He died before the opinion could be submitted to him.) 


Reading further from the decree in the Clarkson case: 


The marshal for the southern district of Ohio is directed to see that this in- 
junction is enforced within the limits of said district. and to arrest and cause 
to be arrested any person or persons caught in the act of disobeying any of the 
provisions of this injunction, 
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I have always thought that only the judge issuing the injunction 
could determine who was guilty of its violation. The earlier practice 
require?’ him to issue a rule on the defendant to show cause why he 
should not be arrested, but in any event it is up to him to take the 
information of the affidavit and read it and decide whether a man 
is contumacious of his decree. [Reading :] 

And cause to be arrested any person or persons caught in the act of dis- 

< obeying any of the provisions of this injunction, and to bring such person or 
persons forthwith before the United States Commissioner or the court, and to 
report to the court each such other acts of disobedience of this order as may 
otherwise come to his attention. The marshal is authorized’ and directed to call 
to his assistance such persons, either as deputy marshals or otherwise, with 
compensation allowed by law, as he may deem necessary. 

And so forth. I have read enough to suggest to you the machinery 
that has been adopted by this court. 

In none of these cases am I criticizing the law. I am here to say 
that the law has developed into a state or a body that calls for some 
action by the corrective end of the law making body. It is not a 
criticism of the court. I have no doubt but what Judge Hough felt 
himself caught within the coil, the miserable coil of this equity 
jurisdiction that has developed in labor cases, and perhaps it was 
that having his authority invoked to put his judicial hand between 
union labor and the pool of nonunion lor 

Senator Norris (interposing). I do not understand why you or 
anybody else should not in a respectful way criticize the court. 
They are only human beings, these judges. Would this court have 
failed to do his duty if he had refused to issue an injunction re- 
straining somebody from advising one of those employees to quit 
his employment before his contract had expired? He did not have 
to do that, did he? He did not have to issue an injunction which 
said you can not even advise one of these employees to quit until his 
contract is over. 

Mr. Warrum. No; I do not think he did. I do not believe—I 
have constantly argued there was no authority for it that is in the 
two decisions of the Supreme Court of the United States, the Hitch- 
man case plus the Foundries case. I do not believe that the law im- 
posed upon him a duty at the application of an employer to issue an 
injunction of that kind. 

Senator Norris, I think it is the first injunction to whieh our 
attention has been called where there has been such a drastic state- 
ment. I can not help but think that that injunction would have 
prevented anybody from advising one of those employees to quit. 

Mr. Warrum. Well, the situation 

Senator Norris (interposing). Suppose he had consulted you about 
this contract as a lawyer, and vou believed as a lawyer that the con- 
tract was not enforceable, would you have had any right to tel! him 
so if you had happened to be an employee of the company or an 
officer of the union? 

Mr. Warrus. Would I have had the right to do it? 

Senator Norris. Yes. : 

Mr. Warrum. Well, I suppose in an abstract way I would have the 
right, but you understand, Senator, you understand very well from 
the contempt proceedings that I have shown you, pending before 
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these other courts, and from the very text of the decision issued by 
meee Hough, that I would do it at the peril of going to jail, would 
not 

Senator Norris. I should think so. 

Mr. Warroum. Yes. 

Senator Norris. Is that so sacred there that nobody can criti- 
cize—— 

Mr. Warrum (interposing). We criticized it before it was issued, 
and we are criticizing it here just as much as we can, and we do feel 
that our criticism is protected and is justified and is due the 
committee now. 

What I started to say a moment ago was I feel these judges them- 
selves are to a certain extent caught in the coils of a law developed 
around labor disputes—— 

Senator Norris (interposing). I can not see any coil this judge 
was in when he issued that kind of a restraining order. I do not 
understand how it could be claimed that he was compelled to issue 
that order and say that this man or that some other person who was 
an officer of the union, although he might have been an attorney of 
good standin;, would not dare advise a client, if he was a member 
of the union, also, that he ought to quit or that his contract was not 
legal. Where would that lead us if we followed that kind of a 
procedure? Now, there are a good many people—there may be two 
sides. Mi it—there are a good many people who think that contract 
is void. 

Mr. Warrum. Well, they are being protected continually by 
Federal injunctions. 

Senator Norris. And that a laboring man can not make a contract 
by which he will stay in the employ of anybody for a specific length 
of tinte without he has the right to violate it the next day if he 
wants to. The other contention would mean involuntary servitude. 

Mr. Warrcum. I think it is intended to create a condition of 
peonage. 

Senator Norris. From my experience in the law, where there were 
continually lawsuits arising between men who had employed others 
to do work, where they lad quit, and did not complete their con- 
tract, one side claiming they had a, right to and another one, as far 
as I know, never claiming they had a right to, an injunction prevent- 
ing them from it, but if they did quit they were Hable to damages 
if they could prove damages. 

Mr. Warrum. ft have never understood that there could be a spe- 
cific performance of a personal-service contract in’ Envlish law 
either directly or indirectly by mandatory injunctions or by injunc- 
tive processes, but this is what they do. 

Let me give you the philosophy, if I .an, of the yellow-dog con- 
tract, as it has been built out of the Hitchman case, and I think 
perhaps unfairly, but we realize it is the law, it is the law of these 
eases. We are affected by it. We have come to the law-making 
power to get. relief on it, and it is the creation of a state of law by 
something which is not a law-making body, not intended for the 
protection of property right, but is the determination of human 
relationship, and we want some relief from it. : 

Here is the situation: A man gets a contract with his employer 
on the individual bargain basis and an employee contracting under 
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those circumstances, as stated by the Supreme Court in the Foun- 
deries case, finds himself helpless. He signs whatever it is neces- 
sary to be signed. Among other things, he signs away his right to 
change his status as a member of a labor organization and the court 
holds that the employer by those contracts has achieved a property 
right, has secured a property right in the nonunion status of his 
empioyee. That is exactly what it amounts to and that he can go 
into court. He has employed this man on the theory that he is a 
nonunion man, that he can go into court and secure an injunction 
that protects him in a conceived property right that he has acquired 
in the nonunion status of his employee. 

Now, if it was any other relationship there would be no difficulty 
with the courts or with Cengress or the legislatures. 

I admit that an employer has a right to employ only Democrats, 
but if, having employed only Democrats or having employed men 
only on the theory that they would keep them while they were Demo- 
crats, he could not go into any court and secure an injunction against 
Republican orators trying to persuade those Democrats to join the 
Republican ticket, and it is so with the church. I imagine a man has 
a right to employ only Methodists, but what would be said if, having 
so contracted to employ only Methodists, he sought for an injunction 
that would prevent the Presbyterian elders from laying before him 
the doctrine of predestination and the 49 points? 

Now, they come back and say, /‘ Well, you are using an illustra- 
tion”—I have had them say it—‘that is unconnected with the 
economic situation that the employer finds himself in.” 

Then I have used this illustration: 

Take the case of bachelors, I do not doubt a man has the right to 
employ only those who are single men. I understand that there are 
mines in West Virginia that employ only single men and I can easily 
conceive, knowing something of the astuteness and ability of counsel 
thet represent the coal producers in these controversies, that they 
could come before the court and show that there was a positive rela- 
tion of the marital status of the employee to the economic nee of 
his employer, that he could, for instance, depress the wages of a 
bachelor easier than he could of a man with a wife and eight or nine 
children; that he could do, as the testimony before the Commerce 
Committee has shown, has been done in the Pittsburgh Coal Co., 
build his bunks like the bunks of a forecastle and pile these bachelors 
in four deep. I have no doubt but what they could show not merely 
that he had a right, which anyone will admit, but that he had an 
interest in that status, but what would be said, Senator, if there was 
an organization of spinsters and they undertook to convert these 
bachelors into benedicts and he asked to enjoin them from their 
nefarious activities in interfering with a contract he had with his 
men. 

Senator Norris, That would not be difficult. He would be en- 
titled to an injunction. 

Mr. Warrum. It may be. The trouble is‘that the courts, encour- 
agel by your suggestion that men might well speak with some 
freedom, the trouble is that the court, as acutely conscious as a man 
is of a sore toe, that they are the repository of the power that pro- 
tects property. If ordinary questions are presented to courts in- 
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volving personal rights they are dealt with fairly, but if there is a 
conflict between personal rights and property rights it is my judg- 
ment that the personal rights give way before the protection of prop- 
erty rights, and if that is true in any case, it is more acutely true 
when labor, organized labor, has some cause to present to the court 
that involves a controversy with so-called property rights. 

Why, you take, if the injunctions that were issued by the courts in 
these labor disputes were limited to preventing trespasses and damage 
and threatened trespasses and damage, and anticipated trespasses 
and anticipated damage to physical property, there would have been 
no feeling aroused against the development of these injunction 
abuses, but the trouble is they go further and they ask the court to 
intervene in the economic struggle that is constantly going on 
between the organized craft outside the palisade and the pool of 
unorganized labor that he has collected behind the palisade. 

They do not ask that his property be respected, or at least they 
do not stop with that request, but they go on and ask that this labor 
be insulated. They are constantly coming into court and asking 
that Smith, Jones, and Brown be protected from intimidation and 
abuse on the theory that they have a property right in them. That 
is the attitude and the situation the courts are in, and in doing that 
they are°invoking the power of the court to intervene in a struggle 
that has been going on and will continue to go on as long as 
organized labor is recognized asa lawful form of social activity in 
this country. 

It is my theory that whenever they go beyond a request for pro- 
tection to their property and ask in the character of a parent or a 

uardian, or something of that character, that they also be given an 
Injunction that protects Smith, Jones, and Brown from the trespass 
and untoward acts of the union, its members, and officers, that they 
have, as Justice Brandeis said in the Truax case, invaded the field of 
social struggle, and as Judge Baker says in the Borderland case, in 
the seventh circuit, interfered in the free access that both employer 
and craft organizations ought to have to the pool of unorganized 
labor, and when they do that they ought to be allowed to have such 
relief as they ask for in that connection only upon the explicit con- 
dition that the court assures to the representatives of the defendant 
and to organized crafts a free and continuous access to that pool of 
unorganized labor in order to peaceably persuade and present their 
fair argument and reasoning in relation to their creft struggle. 

Senator Norris. The committee will stand adjourned. 

(Whereupon, at 12 noon, Friday, March 16, 1928, the hearing was 
adjourned subject to call.) 
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TUESDAY, MARCH 20, 1928 


Unitep States SENATE, 


SUBCOMMITTEE OF THE CoMMITTEE ON THE Jd UDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to call, at 10.30 o’clock a. m., 
in the committee room, Capitol, Senator George W. Norris presiding. 
Present: Senators Norris (chairman), Blaine, and Walsh of 


Montana). 


STATEMENT OF JOHN T. FREY, SECRETARY AND TREASURER OF 
THE METAL TRADES DEPARTMENT OF THE AMERICAN FEDERA- 
TION OF LABOR—Resumed 


Mr. Frey. Mr. Chairman, this morning I desire to offer a few 
thoughts in rebuttal of some of the arguments which have been pre- 
sented by those opposed to the bill; but just before doing that I 
believe it necessary that something should be said in connection 
with those colored citizens who came from Cleveland, Ohio, and 
appeared in opps to the bill. 

rom what I read, the basis of their opposition was that the 
trade-union movement, or some of its parts, refused to take colored 
men into membership, and that the use of the equity courts to issue 
injunctions against trade-uniens ¢co that they will not be discriminated 
against was quite necessary. Their argument appears to me rather 
a dubious one. The fact that they failed to come to the headquarters 
of the American Federation of Labor for relief when they thought 
that the unions were discriminating against them was an evidence 
that they thought it was unnecessary to do so, because they must be 
aware that there are hundreds of thousands of negro membe:s of 
trade-unions and that some organizations, the United Mine Workers 
in particular, have maintained as high as 40 negro organizers at 
one time, and I believe at present have some 28. I am not positive 
of the exact number, but it is somewhere in that neighborhood. 

To pan the position of the American trade-union movement on 
record, I want to say that the American Federation of Labor, in its 
conveniion in 1897, condemned the charge that unions would not 
admit negroes, and declared that the A. F. of L. reaffirms its declara- 
tion that it welcomes into its ranks all labor, without regard to creed, 
color, sex, rave, or nationality, and that its best efforts have been and 
will continue to be to encourage the organization of those most need- 
ing its protection, whether they be in the North or the South, the 
Kast or the West, white or black. 
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That declaration was made by the American Federation of Labor 
almost at the time of its inception, and the succeeding conventions of 
the American Federation of Labor have continued to make similar 
declarations, some of them going to much greater length than this one. 

I have had much personal experience with this problem. I went 
into the Southern States in 1900 to organize, and believing that the 
economic conditions made organization of the negroes necessary, 
organized a union of negro molders in the city of Chattanooga in 
1901. ‘There were some 300 members. One of our oldest local unions 
is in Birmingham, Ala. One of our vice presidents, Mr. Nick Smith, 
a native of the South, lived there most of his life before he became 
one of our vice presidents. 

Some 14 years ago he began to initiate negroes into the local union, 
where they sat with all of the other members and had all of the 
privileges and opportunities on equal terms with the other members. 

The vital point is this, that unfortunately many leaders of the 
colored race in this country are opposed to the negro joining trade- 
unions. Two years ago the editors of negro publications in this coun- 
try held a national convention and adopted a resolution which was 
very widely circulated through their press, advising the negroes not 
to join our unions. The reason was a logical one to them. They 
believed that it was necessary for the negro to learn something of 
industry, to become an industrial worker, and that if he did become 
a member of a trade-union he would find it impossible to secure em- 
ployment; that his opportunity of learning a trade depended upon 
the employer being more or less assured that the negro would be 
subject to his control and free from trade-union influences. 

1 have had considerable correspondence with leaders of the race, 
including that great man Booker T. Washington, who, some years 
before his death, wrote certain articles which were published in the 
Outlook and other well-known magazines, criticizing the American 
trade-union movement for having refuse. to take the negro into 
membership. I was aware of some of Mr. Washington’s problems 
and his belief that the negro must learn to work in industry in 
order to remove himself from the soil, as an agriculturist, and that, 
as a result, several large corporations in the South, through his 
influence, had given colored men an opportunity of becoming me- 
chanics. Once a year Mr. Washington would visit those corporations 
and explain to the negroes the great advantages which the corpora- 
tion was giving to them in enabling them to raise themselves from 
the hardships of unskilled labor into the classification of mechanics, 
and he intimated quite broadly that that Oppo nEy or that debt 
to the employer, made it necessary that they should continue to enjoy 
the employer’s confidence. His influence was against organizing 
the negroes. 

When Mr. Washington wrote these articles criticizing our move- 
ment I corresponded with him and pointed out the unfairness of his 
attitude; I told him at that time one of my creat problems was organ- 
izing the negro molders in the South; that .¢ he felt that he could not 
afford to make a public declaration advising the negroes to join trade- 
unions when they were requested to, at least he might give me some 
letter which I could use at the meetings I would attend, giving his 
approval to the negroes joining our trade-unions. Mr. Washington 
declined to make either a public statement or to give me the com- 
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munications that I desired. The unfortunate fact is that, while 
many of the 'eaders of the colored race in this country accuse our 
movement of not permitting negroes to become members, the fact 
is that they advise the members of the negro race not to join our 
unions, 

I read with considerable interest the testimony of those who ap- 
peared in opposition to the bill, particularly that of Mr. Thom, Mr. 
- Merritt, and Mr. Emery. As Mr. Emery seems to occupy the most 
representative position as counsel for the National Association of 
Manufacturers, the National Metal Trades Association, and for some 
48 other national, State, and local employers’ organizations, I thought 
that because of this representative capacity and his long experience as 
the attorney for these groups, what he said might have great weight 
with the committee, and so I desire to examine some of the statements 
which he made and call attention to some statements which he failed 
to make, because in some places it is quite evident that his failure 
to refer to some of the positive statements which were made on our 
side is an evidence either that he ignored them entirely or that 
he felt our statements were so truthful and so sound that it was better 
not to discuss them. 

When I had the privilege of appearing before the committee a 
couple of weeks ago I briefly referred to that long contest between the 
law courts and the chancellor in England, and stated that as a result 
of that contest, stretching over several centuries, certain basic rules 
of equity were finally evolved: One, thet equity was only to be used 
to protect pro,erty from irreparable injury when there was no ade- 
quate remedy at law; another, that it was not to be used to curtail 
personal rights; another, that it was not to be used to punish for 
crime; and another, that those who seek equity must do equity. In 
other words, the equity court was not the place where the aggressor 
could some to secure assistance; it was the place where the aggrieved 
could come to secure the protection of the court. 

After having discussed a number of injunctions which have been 
issued in this country, I made the statement that all of these basic 
rules of equity had been set aside in our American cases. 

I find that Mr. Emery inferred that some of those on our side who 
had referred to the development of equity had failed to sufficientl 
quote Blackstone, and so Mr. Emery, quoting from Blackstone, read: 

But this was in the infancy of our courts of equity, before their jurisdiction 
was settled, and when the chancellors themselves, partly from their ignorance 
0! law (being frequently bishops or statesmen), partly from ambition and lust 
for power (encouraged by the arbitrary principles of the age they lived in), 
but principally from the narrow and unjust decisions of the courts of law, had 
arrogated to themselves such unlimited authority as has totally been dis- 
claimed by their successors for now above a century past. 

It was this disclaiming of the powers formerly exercised by the 
chancery courts in England which led to the establishment of these 
basic rules of equity which we have amply indicated, from the deci- 
sions of the courts, have all been sct aside in the United States when 
injunctions have been issued during an industrial dispute. 

And so Mr. Emery’s statement is a corroboration of ours. He 
has admitted, through indirection, that these basic rules have been 
set aside in the United States, as we have contended. | 

Mr. Emery then went into our statement that the use of injunctions 
in connection with industrial disputes was. peculiar to the United 
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States, and did not exist elsewhere. Mr. Emery made the statement 
that “It is not borne out by the facts,” and added that “ The appli- 
cation of the injunction has always been part of English juris- 
vane It has been used in labor disputes in Great Britain in 
the past. 

That is true. In the Springhead Spinning Co. case, the first in- 
junction in a labor dispute was issued. If my memory serves me 
right, that was in 1867. The principle established in that injunction 
was set aside later on by the lord counselor in an opinion in the in- 
surance company case. 

The second injunction in labor disputes in Great Britain was 
the famout Taff Vale decision, which lead to action in Parliament, 
which finally set aside the decision of the House of Lords in the 
case, 

Those are the two English cases. 

Senator Watsn. You say those are the only two injunctions in 
the courts of Great Britain? 

Mr. Frey. The only two in connection with labor cases that I 
know of. 

Senator Watsu. What was the occasion for the trades union act? 

Mr. Frey. The trade union dispute bill, which, in substance, held 
that what any one man had a legal right to do two or more had an 
equal right todo. That what two or more did collectively what they 
had a right to do individually during an industrial dispute did not 
constitute an illegal conspiracy. It was the doctrine which we tried 
to have established in this country, but up to the present time 
Congress has not seen fit to do so. 

Senator Watsn. Is the injunction process entirely unknown on 
the Continent in labor disputes? 

Mr. Frey. Practically unknown. They depend there. either on 
the law or the police force. Property over there is protected by 
the police force. If there is anything in the nature of large gather- 
ings or mobs or attempts to do violence, instead of endeavoring 
to restrain them by injunction they endeavor to prevent it by the 
use of the police force. There are edicts issued in some of the conti- 
nental countries where democratic institutions hardly exist except 
in name; but that is not necessarily from the court. That is from 
the prefect or the governor of the Province, or some high public 
official, some chief executive. 

In connection with the statement which Mr. Emery made that 
injunctions were issued in England and in other countries, he made 
some reference to the fact that injunctions had been issued by the 
courts i: Canada in connection with industrial disputes. That is 
true. That has developed since the war. There were no injunc- 
tions in connection with labor disputes before the war in Canada 
that I know of. In fact, they received no attention. But several 
have been issued since the war, and in issuing them the courts in 
Cunada have departed absolutely from the practice of the British 
courts. They have copied what our equity courts have been doing, 
and we think we understand the reason. 

There are some $3.500,000,000 of American capital invested in 
Canadian industry. ‘The attorneys for those American investors go 
to Canada very frequently. They consult with the attorneys whom 
they employ in Canada. They acquaint them with the methods that 
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tney are able to apply in American courts of equity, and so appar- 
ently they have converted some Canadian judges to adopt the same 
policy or be governed by the, same principles which govern our equity 
courts in conjunction with Jabor disputes. But I think it is quite evi- 
dent that it is our close connection with Canada and the enormous 
American investments there which have had most to do with the new 
trend of the equity courts in Canada. At least their injunctions are 
_ In open contradiction with the policy of equity practice in England 
at the present time. : 

Senator Watsu. Is their practice governed by anything like the 
trade union act of England? 

Mr. Frey. No. The trade union act applies merely to England 
and Scotland, and not to Ireland now, or at least not to the Irish 
Republic. 

To carry out the thoug’:t that courts were issuing injunctions in 
connection with industrial disputes in many other countries, Mr. 
Emery made some lengthy reference to the compulsory arbitration 
laws in Australia, and the use of the equity courts to enforce that 
legislation. It was a rather unhappy reference, because of the fact 
that the workmen in Australia originally thought that there was so’ ae 

reat virtue in compulsory arbitration, and some virtue in the Scate 
in which we never believed in in the United States, and through 
their activity they secured the enactment of a compulsory arbitra- 
tion law. 

Depending upon my memory, I would say that was about 28 years 
azo. The history of Australian industry indicates that there have 
been many more strikes under the compulsory arbitration law than 
there was before; also that the law did not work, and some four or 
five years ago the teeth of the law, which provided for imprisonment 
for strikes was taken out of the law entirely. Either last year or 
the year before last. I think it was the year before last, the question 
became the main issue between two of the political parties in a politi- 
cal campaign, and the group which endeavored to strengthen the 
compulsory features ef the law were overwhelmingly defeated. 

Now, it is true that in connection with the operation of the com- 
pulsory arbitration law equity courts in Australia did issue injunc- 
tions, but I might add with complete failure, so far as preventing 
industrial disputes and keeping men at work against their will. That 
is the reason that the teeth were taken out of the law by their parlia- 
ment, 

We endeavored to make it very clear that we had no criticism of 
equity courts as such, but our criticism was directed to the injunc- 
tions they issued during industrial disputes and the new principles 
of government affecting us which have resulted. Mr. Emery said, 
that the complaint had been frequently voiced before this committee 
on our part that the courts of the United States have shown hos- 
tility or prejudice to labor organizations. I say that we have made 
no such statement; that we not only have insisted upon the necessity 
for government by law through the courts of Jaw, but we have equally 
insisted upon the necessity for equity couris and the use of injunctions 
to protect the property; but our complaint has been that, going 
further than the protection of property, setting aside the basic rules 
of equity, the courts of equity in many cases have become partisans 
in connection with industrial disputes, and that as a result of their 
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injunctions and the decisions of appellate courts, they have set up in 
this country the peculiar doctrine in many cases that the employer 
must be free to do certain things or he will be unable to successfully 
conduct his business, but that if we do the identical thing or the 
equivalent things we are lawless and must be restrained from pro- 
ceeding. In the testimony which I was privileged to give to this 
committee some two weeks ago I called attention to a number of 
parallel cases where apparently the principle involved and the meth- 
ods of applying the principle were identical. 

In the case where employers alone gvere involved the court held 
that it would be outrageous to issue an injunction, and in the case 
where labor was involved the court issued injunctions to restrain us, 
denying us the right to en tell anyone that there was or had been 
a strike, or was or had been a labor dispute. They. prevented us even 
discussing the case. : 

I had to call attention to one injunction issued against’ members 
of the organization that I am a member of, so drastic that our mem- 
bers were not permitted to tell anyone verbally, in writing, in print- 
ing, or in any other way, that there was a dispute at the Norwalk 
Iron Works, at Norwalk, Conn. After thinking the matter over I 
reached the conclusion that the injunction was a public document, 
and that the people had to be advised that they were restrained from 
doing certain things. We had the injunetion published and passed 
around, and it seemed to inform people that there was a labor dis- 
pute in spite of that injunction. 

Senator Watsn. Did they proceed against you for that? 

Mr. Frey. I gave them every opportunity, Senator. I welcomed 
the opportunity. In fact I violated that injunction publicly so that 
the court would have a chance to act. ‘ 

We had a similar injunction issued by Judge Ake, o1 Stark County, 
Ohio. I felt it my duty to insist on the right to tell the story, that 
there had been trouble, and supplied the papers with editorials which 
I was writing. I certainly violated this injunction, because I pre- 
ferred to take my chances on what I tho.:zht my rights were under 
the Constitution. But Judge Ake ignorea the contempt. 

And so we have not, we are not raising any question as to the 
necessity for courts of equity. We are insisting that the evidence 
presented to your committee is suficient to justify the placing of 
limitations on what courts of equity can do. 

It is true that in connection with this point Mr. Emery called 
attention to the fact that we owe many of our liberties as wage 
earners to the decisions of the courts. Now, that is true. From the 
beginning of our history to the present, from time to time some court 
of law in some prominent case has announced principles which were 
a guaranty of our right to erganize, our right to endeavor to pro- 
tect ourselves from industrial injustice; but we have had no Neel: 
sions of that. character from equity courts. It is the law courts which 
have declared that we possess certain inalienable rights as American 
citizens, and the courts of equity, through their injunctions, vhich 
have taken away from us the rights which the law courts declared we 
were entitled to as citizens Chat is one rearon for our very vigorous 
protest. against existing conditions, 

For some reason of which Tam not certain, because it is impossible 
to know what lies in a man’s mind, Mr. Emery introduced into his 
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statement before the committee considerable of the record taken from 
the Lockwod hearings in New York, before which Samuel Unter- 
meyer played a very prominent part. Apparently, in some of the 
rules which unions adopted to protect themselves, there were arbi- 
trary features. "t was apparently to bring out these arbitrary fea- 
tures which some local unions temporarily had adopted. that this 
matter has been injected into the record. 

If men, whether they are working men, whether they ave business 
men or professional men, associate themselves together and adopt 
rules which are arbitrary and contrary to public policy, why, then we 
have our legislative bodies, and we have our courts of law to correct 
them. What interests me most in connection with the injection of 
these hearings from the Lockwood commission is that Mr. Emery did 
not sav that he believed equity proceedings should be likewise ap- 
plied when business men adopt arbitrary rules or methods which are 
contrary to public policy, 

If Mr. Emery intended to infer that because organized workmen 
had at times adopted arbitray rules eqaity courts should issue injune- 
tions, as they have, and then he failed to say that the business men, 
manufacturers whom he represented. were equally willing to submit 
any question of arbitrary rules in their by-laws and in their policies, 
to which the public objected to our courts of equity, then I think it 
indicates a bias. The workman is to be controlled by equity courts 
and the business man, when he does things which are contrary to 
public nalicy, is to have his day in the law courts. 

Senator Buatne. That is the Lockwood hearings which related 
to the building trades situation ? 

Mr. Frey. Yes, Senator. 

Senator Bruatne. In which the statement was made that the master 
builders, that is, the employers, and some organized employees had 
entered into certain arrangements, a sort of a trust arrangement ? 

Mr. I'ruy. Yes: there were arrangements entered into between em- 
ployers and the trade-unions. and then there were rules which the 
unions themselves had adopted; but it seems to me that if M. Emery 
had believed that those rules were the proper subject for courts of 
equity to pass upon he would have shown the sincerity of that conten- 
tion by saying “And I believe that the same method should apply 
whenever there is a question involved of conduct against public policy 
on the part of the employers.” . 

Senator Buarne. He cited that instance, T think. in support of his 
argument that. the public interest is protected by the present system. 

Mr. Frey. He ao brought in the fact that within recent years 
there has been an extension of equity power for the enforesment of 
statutory law. He referred to the Sherman antitrust luw, whieh 
provided for equity proceedings to enforce the law. and he also 
referred to the Volstead Act as also containing an extension of the 
equity power or, if not. an extension, an application of equity power 
for the enforcemeni of the law. 

_ Senator Noruts. Mr. Frey, I would like to hear you on the propo- 
sition that has come in several times in the last hearing we had. 
Mr. Warrum called our attention to several injunctions that were 
issued, and it seemed to me. in the Indianapolis Street Railraad 
dispute, where the employees signed a contract. the court seemed vo 
base its injunction almost entirely, so far as I could see. an that 
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contract. In the cases Mr. Warrum cited the other day, where an 
application was made to the court to have the employees arrested, 
or the union officials arrested for violation of the injunction, they 
were arrested and brought into court, it appeared from reading the 
complaint that it was made by the coal companies affirmatively to 
appear that the actions which they complained of were peaceful. It 
was alleged that they were peaceful. It was alleged that they met 
different men on the street, persuaded them by argument to quit 
the employ of the plaintiff. Now he based his right to punish them 
for doing that on the theory that the affect of their perzursion was 
to induce those men to violate their contract. 

Mr. Frey. Yes. 

Senator Norrts. I noticed in the picketing clause of the injunction 
it was pioyices that the pickets could talk to anyone who was not 
an employee of the company and advise them not to go to work for 
the company, but they were restrained from advising, even by 
neaceful means, anv emplovee of the company to quit work while 
sus contract was in effect. They could advise them not to. work for the 
coal company after the expiration of the contract that they had 
signed. The practical effect of it was to prohibit them from, by 
peaceful means, requesting those employees to join the union, and 
the injunction was specified, and named the union, and they were 
brought into court, they were compelled to sign an agreement to keep 
themselves out of jail. that they would not solicit membership in the 
union organization; they they would not try to unionize the mine; 
that they would not advise any employee of the company to quit 
work and join the union while his contract was in effect. 

It seemed to me based entirely upon that contract. Now I would 
like to hear vou on that. 

Mr. Frey. One of our most bitter complaints against many of the 
injunctions which have been issued in industrial disputes has been 
that the court assisted the employer in destroying the organizations 
which we already had, and in preventing our reorganizing. 

When I was before vou I gave you the United States Shoe Ma- 
chinery Co. case, and I gave you the Springfield Foundry Co. case, 
of Massachusetts, both of which had been passed upon by the State 
Supreme Court. I gave vou one or two Federal cases connected 
with the coal industry, but I can not recall the title of them just 
now. 

What has taken place in recent years, and particularly since the 
war, has been this, that organized employers, very largely represented 
by Mr. Emery, Mr. Thom, and Mr. Merritt, have endeavored to pre- 
vent the existence of trade-unionism in this country, and one of the 
means which they have used is this alleged labor contract, popularly 
known as the yellow dog. I do not know where it derived its name, 
but the vellow-dog contract is one in which the employee promises 
that he will give up his trade-union membership, or that he will not 
join a union, or that he will not take collective action with his fellow 
employees in connection with any question of wages, and hours that 
may arise while he remains in the company’s employ. 

None of these contracts has ever given the workman who signs 
them a guaranty of work for a definite period of time: none of them 
that I have examined—and I have studied the question some—has 
ever provided that for a period of time certain wage rates will be paid, 
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certain terms of labor maintained. All that they do is to pledge 
the employee that he will not join trade-union or take any collective 
action. 

Senator Watsn. It seems to me that that contract did obligate 
the operators to pay the scale for two years. 

Mr. Frey. Well, perhaps some have, but most of the yellow-dog 
contracts I have read do not. 

+ Senator Watsu. But there was no restraint on the operators so 
far as quitting was concerned. 

Mr. Frey. Oh, no. The operators can shut down their plant when- 
ever they want to. 

Senator Watsn. In the case of the street railway company they 
could not have. 

Mr. Frey. No, they could not have, but they could have discharged 
their employees. 

Senator Watsu. They were obligated to go on operating. 

Mr. Frey. They may have been. I have not read the contract 
ee existed between the Indianapolis Street Railway Co. and its em- 
ployees, 

Many of the largest employers of labor in this country who are 
members of organizations of employers are opposed to the existence 
of trade unions or collective bead tad! I have had the privilege 
of serving recently as a member of the subcommittee in the American 
Federation of Labor meeting with a subcommittee from the American 
Bar Association trying to work out some basis by which industrial 
friction can be minimized under certain rules that all men should 
obey, placed on the statute books. 

Senator Norris. What is the result of that? 

Mr. Frey. Two weeks ago there was a public hearing in New York, 
a hearing of employers and the representatives of the organized 
employers with the exception of the needle industry, they all objected 
to any further consideration of the subject, holding that it was un- 
wise, saying publicly that they had succeeded very largely in 
deunionizing the industries of the United States, and to even discuss 
collective bargaining was unwise at this time, because it might lead 
to reorganization of employees in many industries. 

But to get back to the “ yellow-dog ” contract, may I give you a 
specific case? 

Senator Watsu. Let me interrupt you there. Can you tell us just 
what it is that it is hoped to accomplish through that conference of 
the American Federation of Labor and the American Bar <Asso- 
ciation ? 

Mr. Frey. The American Bar Association is endeavoring, through 
its subcommittee, to discover whether it is possible to enact legislation 
which would be helpful to industry as a whole, and I believe that 
the subcommittee of the American Bar Association, after their last 
meeting, Saturday and Sunday, is now prepared to go before the 
next convention of the American Bar Association and recommend 
that this legislation be enacted. 

Senator Watsu. Have they outlined the legislation? 

Mr. Frey. Yes; they have worked on the outlines of it. 

Senator Norris. Well. can this subcommittee of the Senate get the 
benefit of the conclusions reached? Is it secret? 
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Mr. Frey. I would say this, Senator, that it is in the hands of the 
subcommittee of the American Bar Association, and our position was 
advisory. We are not a part of the American Bar Association. 

Senator Warsn. Who are the members of the subcommittee of the 
American Bar A--:ociation ? 

Mr. Frey. Julius Henry Cohen or Henry Julius Cohen, Mr. Rush 
Butler, of Chicago, Mr. Davis—I can not recall his first name, Mr. 
Pogue. of Cincinnati, was the chairman of the full committee. 

This is how the _yellow-dog” contract is used. I will give you 
one specific case which comes to my mind, namely, the Elmwood 
Casting Co., of Cincinnati. That company desired to have a non- 
union plant, which, of course, it had a legal right to have if it so 
desired. It compelled all of its employees to sign a “ yellow-dog ” 
contract. Then the attorney for this company sent a letter to the 
Internationa] Molders Union, saying, in substance: 

This is to advise you that all of the employees of the Elmwood Casting Co. 
have entered into a contract with the company that they will not become a 
member of any union while they remain in the company’s. employ. Any 
effort on your part to organize these men will be an attempt to prevail upon 
them to breach their contract, and will lead to immediate legal action on our 
part. 

At that time a similar step was taken in some 8 or 10 different 
industries in southern Ohio. It was part of a concerted policy. 

The ~ yellow-dog ” contract has been developed by the attorneys 
for the employers and has been used ia conjunction with labor in- 
junctions to destroy the possibility of trade unionism in this country. 
In case after case the equity court ha, upheld the employer in carry- 
ing out that policy. In my previous testimony I cited many cases. 
I have not got them with me now. As these cases are already in the 
record, I will but briefly refer to two. 

The most perfect monopoly that we know of in this country, or as 

erfect as any. is that of the United Shoe Machinery Co. They 
hace a large plant at Beverly, Mass. They employ a number of 
machinists. They desired to deunionize their plant. They pre- 
sented vellow dog contracts to all of their machinists and frankly 
told them “Unless you sign this we will discharge you.” Now, as 
they were all members of the machinists’ union they got together 
and said. “What are we gomg to do? If we sign this contract our 
union ceases to exist; it has gone up in thin air; it has ceased to 
exist: there is no more union.” 

So thev decided that they would go out on strike to prevent their 
being cumpeiled to surrender their right to voluntary organization 
for lawful purposes. No sooner were they on strike than an equity 
court issued an injunction restraining them from remaining on strike, 
and restraining the International Machinists Union from paying 
them strike benefits or from declaring that a strike existed. 

That case went to the Supreme Court of Massachusetts and the 
supreme court upheld the imjunction, establishing judicially the 
doetrine that trade union organization was not the workers’ con- 
stitutional or inherent right. but was something which depended 
upon the employers themselves. If the employers declined to let 
them remain in the union the equity court would issue an injunction 
preventing any collective action on their part to prevent the em- 


ployer’s desire to enforce his will, even though that employer was a 
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member of a State organization federated into a national association 


of manutacturers. 

Senator WatsH. What was the basis for the issuance of that in- 
junction? 

Mr. Frey. That the machinists had gone on strike against signing 
these contracts, agr‘nst being forced te give up their union; that it 
was an undue interference with the employer’s business; that he had 
a right to determine whether his employees should be organized or 
not. 
Senator Norris. All right; suppose he did have the right. We 
have to concede that he had a right to employ anbody. Where would 
the court get the right to issue an injunction to prevent the men 
from quitting work Should not he have that same liberty ¢ 

Mr. Frey. Well, if equity courts maintained an equal balance be- 
tween the employers’ and the workmen’s rights we would not be here 
this morning. _ ser 
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Senator Norris. That meant that they would have to go back to 
work ¢ 

Mr. Frey. But they did not go back to work. 

Senator Wats. They restrained the International Machinists’ 
Union from paying strike benefits? 

Mr. Frey. Yes; they restrained the International Machinists’ 
Union from paying strike benefits, so that the company filled their 
plant with other machinists, and it became a clead issue. 

Senator Watsn. I ean not understand. the principle upon which 
that injunction was issued. 

Senator Norris. Neither can I. 

Mr. Frey. That is one of our complaints, Senator, that it is appar- 
ently a matter of individual judicial discretion. I wish that I had 
the decision here. 
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Senator Norris. Can you tell us where it is? What is the title of 
the case, and where is it reported ? 

Mr. Frey. I turned the book over to the reporter, and I under- 
stand it was sent back to me, but I have not received it. However, 
the citation of this case is given in my previous testimony. | 

(United Shoe Machinery Corporation v. Charles W. Fitzgerald, 
et al., in equity No. 1849, Supreme Judicial Court of Massachusetts.) 

Senator Watsn. We have arrived at this conclusion, now, that 
the court would grant an injunction to restrain the labor organiza- 
tions from counseling a breach of the yellow-dog contract. 

Mr. Frey. Yes. 

Senator Watsu. Now we go a step further, and we find there is 
no yellow-dog contract. and still the court will issue an injunction. 

Mr. Frey. Yes. I will give vou a case where there was no yellow- 
dog contract in the beginning. 

Senator Norris. That is one that you have just given? 

Mr. Frey. I will give you one where the yellow-dog contract did 
not come until later. : 

The Springfield Foundry Co. desired to run a nonunion plant. 
They employed in advance a sufficient number of men to fill the 
establishment. After having secured them it discharged all of its 
union employees. They discharged them all, and the following 
morning their places were filied with nonunion men. 

As soon as the nonunion men got to the plant they were compelled 
to sign the yellow dog contract. The court issued an injunction 
restraining the men who had been locked out from talking to non- 
union men. from declaring that a strike existed, from doing anything 
which would be an interference with the employer’s right to do as 
he pleased, and that included peaceful persuasion, discussion of 
what was involved; and the case also went to the supreme court, 

Senator Norris. And they sustained it? 

Mr. Frey. And it also sustained it, and the citation you will find 
in my previous testimony. 

So that we have. in connection with these injunctions in labor 
disputes. the obligation of an alleged form of contract and our 
denial of the right to do anything to protect the organization we have 
from being destroyed. These injunctions have beer. issued to prevent 
us from endeavoring to organize unorganized workmen, as in the case 
of those several Federal injunctions issued against the Tnited Mine 
Workers’ Union, particularly in the West Virginia field where the 
right of the officers or the members or tne agents or friends of the 
United Mine Workers are restrained f-om in any manner or in any 
way endeavoring to organize nonunion miners. The citations are in 
the record. The attorneys for the United Mine Workers introduced 
quite a few. 

Now. we have had those: and while I refer te State legislation I 
am doing so because State courts believe that they are supported by 
Federal courts and Federal decisions—that is, Federal courts sittine 
in equity. and by decisions rising out of those injunctions. 

Little by little they have built up a judicial law which determines 
that certain things are illegal to strike for. Massachusetts being a 
good illustration. As a result of various decisions of the State 
supreme court it is now judicially legal in Massachusetts for work- 
men to strike te protect themselves from the introduction of non- 
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union men in the shop or on the job for the purpose of destroying the 
organization. It is illegal for them to strike for the purpose of main- 
taining discipline over their own members, or for the collection of 
dues. 

To illustrate, there may be a union plant—I have one in mind now 
that is on friendly terms with us, and I do not want to mention their | 
name. Some years ago they wanted to deunionize their plant. They 
went to a number of the workmen and they said, “ You don’t have 
to pay dues to work here ”; and that was quite true, but the continual 

»ressure finally led some of those men to feel that they would stand 
etter with their employer if they stopped paying dues into the 
organization, and so a number of them became suspended for non- 
payment of dues; and the men wanted to go out on strike, but I 
happened to go there. I knew the management. I had been dealing 
with them for 20 years. They said, “ We are glad you are here, 
Frey, because you know the law—not the law on the statute books 
but the decision of the State supreme court—that it is illegal to go 
on strike to compel members from remaining behind in their dues.” 
The general manager said, “ You know the law, and you know that 
vour members can not strike.” I knew that was true because that 
was the decision of the State supreme court in cases arising out of 
injunctions over the same question. 

But the employer finally changed his mind. He knew that if he 
locked out his men we would then be legally able to pay strike 
benefits, and so the men took a vacation in the shop. They reported, 
and when the whistle blew in the morning they were there, and 
they stayed there until the whistle blew at night, waiting for the 
firm to do one thing or the other. If the firm discharged them, 
then they would go out and would be paid strike benefits, and the 
firm knew that, and they knew if they struck we could not support 
them. And so ont of it all came watchful waiting. We were able 
in that case to get around these judicially created laws. 

Senator Norris. Well, under the law there, as I understand it, 
that you were faced with in that case, if the-men struck, or if they 
discharged the men, rather. then you could pay them benefits? 

Mr. Frey. Yes. 

penator Norris. If they did not discharge them they had to pay 
them? 

Mr. Frey. No. 

Senator Norris. Did they not pay them as long as they were in 
their employ ? 

Mr. Frey. No. They were all piece workers. The men simply 
went in. They did that for four days. They went in in the morning 
and simply stayed there. 

Senator Norris. And did not do any work? 

Mr. Frey. They did not. do any work, but stayed in their places. 

Senator Norris. The only effect of their presence was that they 
kept somebody else from occupying their place? They didn’t do 
any work? 

Mr. Frey. They didn’t do any work. 

Senator Norrts. They didn’t get any pay? 

Mr. Frey. No; they didn’t get any pay. 
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Senator Norris. Well, as I understand it, then, the employer came 
to time because he could not get them out of that place to put some- 
body else in there without discharging them? 

Mr. Frey. Without discharging them, and I was hoping that he 
would. I was rather disappointed, in the first few days, that he did 
not. Finally the employer and I had a talk, and he admitted he 

could not help his action, that pressure had been brought to bear 
on him, he was the anly large union shop in the city, and he said, 
“JT had to do it. I know it was a mistake.” 

Not only in Massachusetts but in other States, the result or injunc- 
tion in labor disputes and the opinions of the highest court in the 
State judicially made law has established this, that, and the other 
condition for which it is illegel to strike, and some of those are, 
striking for the purpose of maintaining our organization when the 
employers attacks it 

enator Norris. Those men under those conditions could quit 
singly, of their own accord, in Massachusetts, for instance? 

Mr. Frey. Oh, yes; but if they quit singly -—— 

Senator Norris (interposing). The injunction, as I understand it, 
deprives them of any concerted action. 

Mr. Frey. If they quit singly, ri the same tine, I feel conficent 
what the court would do, and quitting individually would not mean 
anything to them. If a situation developed which aroused men’s 
sentiments to such an extent that they were willing to strike and 
they attempted to quit individually while they were under these 
emotions, under this smart of injustice, if they took a week to all get 
out together, I am quite satisfied that many equity courts would hold 
that that was proof of a criminal conspiracy, and the fact ‘that they 
did not all quit at the same minute was evidence of their intent to 
disguise the fact that they were in a criminal conspiracy to injure 
the employer. 

Senator Nurris. And they would be brought before the court fer 
contempt ? 

Mr. trey, Yes. In the Massachusetts cases and many other State 
‘ases and some Iederal cases which [ have read it becomes quite 
evident inat the court is convinced that what the workers have done 
is with the malicious intent to injure the employer. The workers 
Are not credited with doing something to protect their interests, 
but the injury done to the employer is considered to be the motive 
which moves the workmen. In other words, if the employer decides 
that he must effect a reduction in wages and the workmen ¢o out on 
strike to resist that reduction and tell the story of why they went out 
on strike through the press, talk to nonunion men who maysgome 
thinking that there are good positions tor them, the court, in case 
aiter case, construes the men’s action as x malicious effort to mjure 
the employer, and that is something which we are continually con- 
fronted with in connection with equity court proceedings where there 
are labor disputes. That is one of the constant obstacles that we 
nave to deal with. But when the employer does something, when 
the employers in a district, as we have it now in innumerable dis- 
tricts throughout the country where the metal industries are large. 
combine not only to reduce the wages, but to put our organizations 
out of business, why, the equity courts say, “ To restrain that right 
is to deny these business men the right to conduct their business.” 
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So we must accept the reduction in wages with a smile or, if we do 
anything, immediately an injunction will restrain us. 

Was there anything further on that “ yellow-dog ” contract ¢ 

Senator Watsu. Yes. I would like to know something about how 
general is this conspiracy, if it may be so designated, against trade 
unions. 

Mr. Frry. I would say that the employers in 90 per cent of the 

* _ metal-working industries in the United States are members of 
organizations, one of whose cardinal purposes and principles is to 
prevent trade-union organization. They masquerade behind so-called 
open-shop plans or American plans, as they call them, and they build 
up a machinery to make trade-union organization impossible. 

Let us give you one concrete illustration. I have in my possession 
the printer's proofs of the card-index system applied by the Metal 
Trade Association, of Cincinnati, Ohio. Cincinnati is the largest 
machine-tool manufacturing center in the United States. The mem- 
bers of the association have an agreement that they will not employ a 
man which another employer has had unless the previous employer 
grants his consent. They have a permanent office in the city. They 
have a secretary, a most competent man, and numerous assistaats. 
Among their rules is this, that every time an employee is hired the 
firm sends the information to the association’s central office, with 
that employee’s name, where he came from, and at what rate he went 
to work, all written down on that card. 

Senator Watsu. That is in effect a black list? 

Mr. Frey. Well, it works as a black list. 

Senator Wars. Has not that been declared, in litigation, to give 
the man a right of action? 

Mr. Frry. Now, the courts, in every case that I know of, when this 
question is brought to them, that is, the final court of appeals—there 
may be an exception, but I am not aware of it, have held that the 
employer’s right to discharge for any purpose satisfactory to him 
must be protected by the courts. 

Senator Biarne. Mr. Frey, in the affairs of the Government of the 
United States, with respect to employees, has not that practice ex- 
isted among civil-service employees, that an employee discharged 
from one department can not obtain employment from another de- 
partment without an indorsement. from the person who discharged = _ 
him, which indorsement he can not get? 

Mr. Frey. I am not sufficiently acquainted, Senator, to answer that. 

Senator Watsi. It occurs to me, Senator Blaine, if one company 
has a half dozen different shops and a man is discharged in one shop 
the employer would be quite within his right to send around word to 
the several departments informing them that their shop is not. to 
employ that man. But that is different from sending out to other 
emplvyers information about the man with a view to preventing his 
employment. Here, you see, the Government of the United States is 
one employer. 

Senator Buarne. In that department, but a person is discharged 
from a department it may be through the ill will that he has in- 
curred on the part of the head of the department, and he discharges 
him for that reason or for some other reason, or for no reason, and 
that person makes application to another department, and he can not 
secure employment in that other department. 
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Senator Watsu. But what I am getting at is the Government 
of the United States’is the employer always, though. these are dif- 
ferent branches of the Government. 

Senator Buarne. Is not that a system of black list? 

Senator WarsH. I do not mean to say that the rule ought not 
to be applied, but this is what I mean, that there is this distinction 
between a man sending around to different branches of his particular 
business notice not to employ a certain man, and sending out notice 
to everybody in the country associated with him in some kind of an 
association. 

Mr. Frey. But this system goes further. They have the black list 
in a number of cities. 

Senator Watsu. Yes; but what I wanted to ask you is whether 
it has not been adjudicated that there exists the right of recovery on 
behalf of the man who is a victim of the black list. 

Mr. Frey. Not that I know of. There has been an effort in several 
of the States to enact legislation making black listing illegal, but 
that legislation was all declared unconstitutional by the United 
State Supreme Court on the ground that it deprived the employer 
of certain constitutivnal rights. 

But the system used by the metal trades goes much further. In 
some cities where the employers are sufficiently powerful the secretary 
of their association gives an applicant for work a permit to look for 
work, and no metal-trades employer will give any consideration to 
a workman who does not come with a permit from the secretary of 
the ussociation to look for work in that city. It is all part of a 
general policy. 

Senator Wautsu. How generally is Mr. Emery’s association—that 
is, the Manufacturers’ Association—identified with that movement ? 

Mr. Frry. Mr. Emery represents those groups in the metal trades 
which are }:articularly active in carrying out that policy. 

Senator \VautsH. I wanted to know to what extent, if at all, this 
association, the National Association of Manufacturers, is identified 
with this movement to deunionize its shops. 

Mr, Frey. It has declared itself for a number of years in favor 
of so-called open shops, the so-called American plan, and the 
National Metal Trades Association, which is a part of and affiliated 
with the National Association of Manufacturers, is the one which, 
more than any other group of employers that I know of, has brought 
forward every device their attorneys can conceive of first, to destroy 
the organization which we have and, second, to make it impossible 
for us to ever organize. 

Senator Watsu. Is the United States Chamber of Commerce 
identified with that movement ? 

Mr. Frey. I think not. Iam convinced the United States Chamber 
of Commerce leaves that question to the other associations. 

Senator Norris. Now the question presents itself to me as a 
practical question, assuming that the committee reaches the con- 
clusion that they would like to prevent the uses that we have been 
speaking of here in injunction proceedings, what amendment would 
it be necessary for us to frame to the Clayton Act that would ac- 
complish that? For instance, suppose the committee reached. the 
conclusion that it wanted to prevent the use of injunction based on 
these contracts, it wanted to prevent the use of injunctions that pro- 
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hibits somebody not in the emplov of the company advising those 
who are in the employ of the company. to quit if they wanted to, 
whether they had a contract or not, what kind of a law could the ” 
committee propose to the Senate that would bring about that result? 

Mr. Frey. Well, Senator, if I was a lawyer I might be helpful. 
I am not a lawyer. 

Senator Norris. Well, one would think, from your argument and 

- your familiarity with the things that we have been talking about, 
that you are a lawyer. 

Mr. Frey. I have never studied law. But the Federation of 
Labor has lawyers, and I presume that those lawyers are quite will- 
ing to give serious consideration to what could be done to frame a 
law in such form that it would be constitutional and, at the same 
time, would prevent us from suffering under the terrible un-Ameri- 
can condition which has developed out of injunctions. 

Senator Norris. I confess that I was rather shocked at some of 
these instances where the court said nobody has any right to advise 
these men to break that contract. I had assumed that a court of 
equity would not, by injunctive process, do some of the things that 
they apparently have done. If a man violates his contract he is 
liable, of course, for whatever damages may follow, whether he is a 
laboring man or whether he is a manufacturer, but I did not sup- 
pose that a court of equity would issue an injunction that would 
restrain me, as an attorney, for instance, from advising you to 
break that contract and quit; but the courts have gone that far, as 
I understand it. 

Mr. I’rey. The opinien of Dean Roscoe Pound and Francis Bowes 
Sayre, of Harvard; Prof. Herman Oliphant and Professor Cham- 
berlin, of Columbia University, and a number of other most com- 
petent teachers of law, is to the effect that so far as the yellow-dog 
contract is concerned all that is required is a statute which makes 
that form of a contract null and void. So far as the yellow-dog 
contract is concerned, that will immediately stop its operation. It 
will destroy the value now placed upon it by some employers. 

Senator Norris. Weil, that presents a litt'e different question to 
me. I would not want to declare by statute that a man wlio wanted 
to work for you should not make a contract with you. If both of 
you agree and want to make a contract you have a right to do it. 
Either one of you can break it if you want to. i - 

Mr. Frey. In Ohio, where J lived for awhile, it was necessary for 
the State to pass a law declaring any contract null and void which 
influenced the way the worker would vote, and which added a pen- 
alty to it, and I think if any empleyer incoyporated into a contract 
of employment a provision that, during the period of the contract 
the employee would not be a member of the Catholic Church, a 
Protestant Church, or a synagogue, there would be no hesitancy, and 
in fact there would be rapid action on the part of the legislative 
bodies declaring that kind of contract null and void. 

Senator Norris. I shoujd think so too, but I am trying to avoid a 
difficulty that might come up afterwards. If 2 new contract came 
to the attention of the court, the court might say, “ This is a good 
contract.” 

Assume for the sake of the argument. that you go so far as to 
prevent a man from carrying it out. I do not understand where the 
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limit will be. Suppose a farmer makes a contract to sell a hundred 
bushels of wheat and I advise him that he had better not do it, or 
maybe I would advise him wrongfully. That would not make any 
difference. The court comes along and enjoins me from advising 
him not to. I may have good reason, or I may have none. I did not 
want to get into that distinction, because that goes into another ques- 
tion. Why, if the man who is going to supply the hundred bushels 
of wheat does nox do it, is not the other fellow entitled to damages? 

Mr. Frey. He most certainly is. 

Senator Norris. Why should he not go into court and get damages, 
and why should he not be confined to that? 

Mr. rey. He should be. 

Senator Norris. Where does the court of equity come in at all? 

Mr. Frey. It should not. 

Senator Norris. Then why should not I advise him to do what 
the law permits him to do? - 

Mr. Frey. Most assuredly you should, but in the yellow-dog con- 
tract what makes it what we object to is the condition that as a part 
of the terms of employment the workman must surrender his right 
to voluntary association. 

Senator Norris. All right. Let us take that. For the sake of 
argument assume the contract based on a consideration, which prob- 
ably it is not——- 

Mr. Frey. Not on a sufficient consideration. 

Senator Norris. And you want to quit, notwithstanding that con- 
tract, and you do quit. 

Mr. Frey. Yes. 

Senator Norrrs. Have not you a right to do it? 

Mr. Frey. Oh, yes. 

Senator Norris. Well, can not I advise you to do that? 

Mr. Frey. Yes. 

Senator Norris. Then why should there be an injunction restrain- 
ing me from giving you that advice, whether it is good or bad? 

Mr. Fry. Because the courts of equity have abandoned all of the 
basic rules of equity in conn: <tion with industrial disputes. That 
is one of our complaints. [Tt is a question of one man’s opinion as to 
what should be done in connection with an industrial dispute, and 


' almost invariably the decision restrains us from doing those things 


which we have a lawful night to do as citizens, and which are most 
essential to the welfare of the communities in which we live. 

Senator Norris. If we undertake to declare by statute the con- 
tract, as we describe it, null and void, I think there is a constitu- 
tional question involved whether we could do it or not, and if we did 
do 1t and it is upheld, and the courts decide that that law is good, 
the next thing that would happen is a different contract that has 
got something in it, devised by some shrewd attorney, different from 
the old contract, and some equity court would say Congress did not 
have that contract in mind and the court would issue an injunction, 
and we will have it all to go through again. 

Mr. Frey. Perhaps so, but after the Civil War a question arose 
among the planters as to how they would carry on their planta- 
tions. Their attorneys said “ There is a way of getting away from 
this,” and so they provided contracts for the payment of provisions 
given to the negroes through the negroes’ jabor so that the negro 
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became as firmly attached to the plantation as a serf was ever at- 
tached to a baronial manor. And what was the result? That was 
considered contrary to public policy, and the antipeonage law was 
enacted. Every time the question has come before the United 
States Supreme Court in connection with its constitutionality the 
law has been upheld. So that we found our Congress enacting a 
law which provides that a certain form of labor contract is not only 
null and void but that those who endeavor to secure one will be 
punished not only by fine but by imprisonment, and we have some 
men from Southern States in the Atlanta Penitent'ary now for vio- 
lation of that law. 

Senator Watsn. But that situation exists by virtue of the pro- 
vision in ihe thirteenth amendment that Congress shall enforce the 
amendment by appopriate language. 

Mr. Frey. Yes. 

Senator Warsn. And the power of Congress to legislate in that 
case was put upon the Ae +hat it was necessary to pass that legis- 
lation in order to make the body of the thirteenth amendment ef- 
fective. In other words, that this was just merely a means of secur- 
ing involuntary servitude. 

Mr. Frey. I am just referring to that as an evidence of where it 
has been found that a contract for employment containing provisions 
that are prejudiciai: to public welfare, that that kind of contract is 
declared null and void. 

Senator Norais. 1 am trying to draw a distinction between a 
contract that is declaied to be null and void by act of Congress, 
and the right of a judge to issue an injunction restraining anybody 
from violating a contract of that kind when it seems to me there is a 
clear and adequate remedy at law if it is violated. 

Senator Watsn. Of course, Senator, the argument is that there is 
not a remedy at law. 

Senator Norris. The only argument that could be mude uf tnat 
kind would be that this man is not worth anything and if you got 
a judgment against him it would not be good. But as a matter of 
law, that is no reason for issuing an Injunction. 

roa Wansu. They also say it is necessary to avoid multiplicity 
of suits. 

Senator Norris. If there is a multiplicity of suits it 1s because they 
have a multiplicity of contracts, and that ix no argument. 

Mr. Frey. They also claim that the law 1s not a protection when 
there is an industrial dispute. 

Senator Norris. F can remember way back a great many years ago 
it used to be a common thing where I hved to hire a man commencing 
the ist of Avril to work until the 1st of December. It was very 
seldom another man was hired through the entire year. and he would 
work along, we will say, until the middle of August, and then de- 
liberately quit, sometimes without any cause whatever, when the man 
was in the midst of a harvest. Nobody ever thought cf such a thing 
as a judge issuing a restraining order preventing somebody from 
advising that man to quit. He had his remedy, it is true, at law, 
although the man who quit might not have been worth a dollar. and 
he cculd not collect the judgment from him. But that was not held 
to be a denial of a remedy. He could at least get a judgment, if he 
could prove damages. 
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Senator WatsH. But’that is not an identical situation. 

Senator Norris. Maybe not. 

‘Senator Wausn. If you had a man who employs about a thousand 
men on his farm and those thousand men all quit together, or agreed 
to quit at one and the same time, so that he could not go out and get 
a thousand men to replace them, you would have a similar situation. 

Senator Norris. Well, often it is as hard in the busy season in the 
farming country to get one man to r olace a fellow who has quit as 
it would be to get a thousand men. {It is an absolute impossibility 
even to get anybody in the busy season to take the place of someone 
who has guit. 

Senator Watsn. The argument is that they quit together so as to 
make it more difficult. 

Senator Norris. These injunctions, Senator, that we have been 
having here, go so far and on their face they do that very thing, 
and the complaint specifically sets up-that these men or this man met 
John Jones on the street on the Ist day of April at 10 o’clock and 
by peaceful means he persuaded this man to quit the employ of the 
plaintiff Now, he gets an injunction restraining that fellow from 
peacefully arguing with him and persuading him. You must as- 
sume, it seems to me, in these cases, that there must be at least lots 
of them where the man has good reason to quit, where the fellow 
talks with him and convinces him that he ought to quit. We have 
got to leave that liberty to the citizen or we will have slavery, it 
seems to me, and we can not inguire into his motive, it seems to me, 
if he does it peacefully. 

Senator Waisn. These gentiemen that you spoke about discussing 
the yellow-dog contract, have they got any advice on the constitu- 
tionality ot the legislation ? 

Mr. Frey. Oh, yes. It was Mr. Pound--Dean Roscoe Pound. 

In Coppage v. Kansas the Supreme Court held the Kansas law, 
which made it illegal to discriminate against union men, unconsti- 
tutional on the ground that it interfered with the employers’ prop- 
erty rights. J have been very much interested in this yellow-dog 
question. The Ohio State Federation of Labor had a bill intreduced 
in Ohio, and at the last session it was passed by a vote of 29 to 3 in 
the Senate, and it failed by 8 votes to get the two-thirds majority to 
take it out of the hands of the rules committee in the house. 

Mr. Pound held that in Coppage o. Kansas the Supreme Court 
held the Jaw was unconstitutional because of the penalty attached; 
th «t it was a mistake fo have had a penalty, that that was wholly 
unnecessary, that all that was needed was for the statute to declare 
a certain type of labor contract. null and void, then there can be no 
injunctions issued, and ihere can be no threats of suits for damages, 
and it will lead to the abandonment of that one method by employers 
in their efforts to deunionize. 

The bill was drafted with the one thought in mind that it must 
eventually reach the Umted States Supreme Court. We wanted its 

rovisions stated so definitely that there would be no question as to 
its purpose and, secondly, conditions provided for which would 
meet the test of constitutionality. 

Senator Watsu. In most cases the man is coerced by his economic 
circumstances, 
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Mr. Frey. Yes. He has no alternative. He has children, he has 
a home, he has property, is paying on a home, paying on an automo- 
bile, and his job is the all-important thing to him, the only thing by 
which he can live. 

Senator Wausu. The right to contract is restricted by legislation 
in very many ways. 

Mr. Frey. I have secured a large number of court decisions in 
connection with labor contracts. 

Senator Biatne. That is where the contract involves public policy, 
but not as it affects the individual. Only as the contract relates to 
public policy. 

Senator Watrsy. But the legislature has a large discretion in 
legislating on matters involving public policy. 

Mr. Frey. I would like to call to the committee’s attention very 
briefly two cases which we think bear out our contention that when 
employers are involved the equity court finds one way, and when we 
are involved it finds another, even when it comes to the United 
States Supreme Court. 

The first is the famous case of United States v. Industria| Asso- 
ciation of San Francisco et al. (203 Fed. 925). 

In that cnse an injunction was issued on the request of the Attor- 
ney General of the United States. 

Senator Norris. I notice that you have cited the circuit court. It 
is not the Supreme Court. Did that case go to the Supreme Court? 

Mr. Frey. It went to the Supreme Court, but I want to quote 
from the circuit court first. 

Senator Norris. All right. 

Mr. Frey. An injunction was issued and it was upheld by the 
circuit court. The facts of the case are well stated by the circuit 
court. I will quote to some extent from Judge Dooling: 

This is an action in equity to restrain the defendants from further executing 
un alleged conspiracy in restraint of interstate and foreign commerce and to 
dissolve certain of the alleged conspirators for the more thorough attainment 
of the object of the suit. The defendants named are about 40 in number, 


among them the bullders exchange and the Industrinl Association of San 
Francisco, together with corporations, individuals, aud partnerships belonging 


to each. 


Further on: 


From all this mass of evidence, while lt is contradictory, certain facts stand 
out clearly. The frst is that the defendants are acting in concert for the 
purpese of putting into effect and maintaining what they have designated the 
American plan in the building Industry in San Francisce and some of its 
neighbor'ng counties, The American plin contemplates the employment of 
union and nonunion men in equal proportions, with a nonunion foreman on 
each job. 

The opinion then goes on to say that with that, of course, the 
court has nothing to do. 

Further oa the opinion reads: 


And this brings us to the second fact, that the evidence clearly shows, and 
that is that the sv-ealled permit system is the principal means by which the 
coneerted action of the defendants ix rendered effective. Under this system no 
one ean purchase building materials eovered thereby without obtaining a per- 
mit from the permit bureau of the builders’ exchange, and no one ean secure 
such permit who will not pledge himself to run bis job on the American plan. 
Under the permit system were first placed cement. lime. plaster. ready-mixed 
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mortar, rock, sand and gravel, common brick, fire and factor brick, terra 
cotta, and all clay products. 

Defendants disavow any intention to interfere with interstate commerce 
and claim that these materials were selected because they are produced within 
the State and were carefully selected in order to avoid such interference. 
Later, howe ‘er, by the permit bureau other materials were placed under the 
permit system, several, if not all. of which were produced without the State. 
It is claimed that as to these the permit was never actually required, but the 
fact remains that they are on the proscribed list pertaining to the declaration 
of the industrial relations commitee of the builders’ exchange in whose hands 
the machinery for bringing into effect the American plan was placed, that if 
necessary and as soon as proper arrangements can be made the permit system 
will be extended to all ether materials used in the building trades. 


There had been a strong sentiment of antagonism developed in 
San Francisco, and an effort was made to place the unions out of effee- 
tive existence. To do that in the building trades many of the con- 
tractors and building supply firms entered into an agreement that 
any employer who maintains friendly relations or agreements with 
the union should be unable to purchase material through the builders’ 
exchange, so that they would be unable to secure building material 
from the agencies which handled the building material without a 
permit from the builders’ association. The builders’ association gave 
permits to buy material only to those contractors who were carrying 
out the nonunion policy of the industrial association. Now that 
involved plumbing supplies and many other things coming into 
California from other States. In fact, the case aroused nation-wide 
attention, and finally the Attorney General said he would put a stop 
to it—— 

Senator Wausn. The Attorney General of the United States? 

Mr. Frey. The Attorney General of the United States, Mr. 
Dougherty. He applied for an injunction and was very much 
interested in the case. That case went to the United States Supreme 
Court, under the title “Industrial Association of San Francisco, 
Calif., Industrial Council, Industrial-Association of Santa Clara 
County et al., appellants, ». the United States of America. Mr. 
Justice Sutherland delivered the opinion of the court. 

Senator Warsi. EvidenHy the injunction was granted by the 
lower court. 

Mr. Frey. Oh. ves: and the cirenit court sustained the action of 
the lower court. 

Senator Warsnu. That is, the State court? 

Mr. Frey. No; the Federal court. This was purely an industrial 
dispute, and the permit sytem evolved ont of the industrial dispute 
asa means by which the employers could carry ont their desire to 
deunionize the building industry. The Supreme Court raised the 
question of intent early in its opinion, [ quote from the decision: 

The thing aimed at and sought to be attained was not restraint of the 
interstate sale or shipment of commodities but was a purely local matter, 
namely, regulation of building operations within a limited local arena, so as 
to prevent dominat’on by the labor unlons. Interstate conpnerce indeed com- 
merce of any description, was not the object of attack. 

Senator Waxsir. It seems to me it does not make very much dif- 
ference what the intent was if the effect was to restrain commerce. 

Mr, Frey. 1 want to quote another United States Supreme Court 
case as a contrast. 
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Further on the opinion reads: 


No doubt there was such an interference, but the existence of it being neither 
shown nor perhaps capable of being sbown is a matter of surmise. It was, 
however, an interference not within the design of the appellants but purely 
{incidental to the accomplishment of a different purpose. 


And I want to particularly call attention to that one sentence: 


It was, however, an interference not withnr the design of the appellunts 
but purely incidental to the accomplishment of a different purpose. 


And then the opinion continues: 


The court below laid special stress upon the point that plumbers supplies 
which, for the most part, were manufactured outside of the State. though 
not included under the permit system. were prevented from entering the State 
by the precess of refusing a permit to purchase other materials which were 
under the system to unyone who employed a plumber who was not observ ng 
the Amertean plan. That is to say in effect that the building contractor being 
unmible to purchase the permit: materials, and, consequently, unable to go 
on with the job, would have no need for the plumbing supplies, with the result 
that the trade in them to that extent would be diminished. But this iguores 
the all-important fact that there was an Unterferenee with the freedom of the 
outside manufacturers to sell and sh or the local contractor to buy. 


Now, the court apparently Jays down the doctrine that intent 
is-—— 

Senator Norris (interposing). Well, the Supreme Court reversed 
that decision? 

Mr. Frey. Yes. This is the opinion of the Supreme Court revers- 
ing the opinion of the circuit court of appeals. 

Senator Norris. The Supreme Court reversed it on the ground 
that, while there was some interstate commerce involved, it was 

only incidental, and it was not the real issue? 

Mr. Frey. It laid down the doctrine that intent must. enter into 
the court’s consideration. 

Senator Warsi. But they did not hold that that was the effet 
of the agreement before it? 

Mr. Frey. No; they did hot pass on the agreement at all. The 
agreement itself was not argued. It was the interference with inter- 
state commerce that was argued at that time. 

Senator Watsu. How did the court divide? 

Mr. Frey. I can not tell vou how the court divided on that. 

Senator Norkis. I think it was a unanimous opinion; I do not 
think there wus any division. 

Mr. Frey, Now, we come not to an identically parallel case, but 
to a case where much the same situation was involved; purely an 
industrial dispuic, purely an effort of an employer to ‘ lennionive 
his plant; and that is the Bedford stone-cutters case. 

Scnatov Warns. Let us get back to the other. Did the court 
hold that that particular contract did not materially interfere with 
intersiate commerce é 

Mr. Frey. T think in its opinion the court says that, without a 
doubt, the fact that the contactor employing union men conkd not 
get any other building material prevented his finding it necessary 
to get outside material, 

Senator Warsi. The circumstances might not justify that con- 
clusion, of course, but there seems to_be no principle of Inw Jaid 
down; but simply that the result there did not materially affect inter- 
state commerce. 
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Senator Norris. Well, if they would follow that same logic, then 
they would have to hold in the strike in the coal case that although 
interstate commerce was interfered with incidentally, because they 
did not get any coal to ship out, that after all the real intent and 
the object to be secomplished had nothing to do with interstate 
commerce, but that it was simply incidental and followed as an 
incidental proposition. But when they came to the coal case they 
decided it differently, did they not? 

Mr. Frey. In the Bedford Stone Cutters case they did. 

Senator Norris. They held that they did interfere with interstate 
commerce, and, therefore, the court had jurisdiction. 

Mr. Frey. We think that in the Bedford Stone Cutters case the 
Supreme Court held the very opposite. 

enator Norris. I think they did. It seems that way to me. [ 
can not harmonize them. 

Mr. Frey. The Supreme Court held the very opposite to the 
Industrial Association case. 

Here was a company engaged in quarrying and stone cutting = It 
had maintained friendly relations with its trade-union employees 
for a long term of years. They, with a number of other quarrying 
companies in the same district, decided to deunionize their quarries. 
They wanted nonunion men, so they discharged their union em- 

loyees. They refused to enter into any agreement with them. 

hey laid them off. They said, “We don’t want you any more. Get 
out. We want nonunion men.” They were within their legal rights. 
You m’ght question their moral right, but they were within their 
oe right. ‘They were secure. They severed their connections with 
all the locals of the union whose members they had discharged. -The 
local unions in self-protection said, “We simply will not work on 
that stone. We will not work on that stone when it comes to us,” 
as they had the right to do, but an injunction was issued restraining 
the members of that union from refusing to work on that stone, no 
matter where it went, because it was held to be an interference with 
interstate commerce. 

Now, I submit that what oecurred as a result of the union's action 
was incidental to its desire to prevent any further diminution of its 
- membership by hostile employers. The t.nion was fighting a life and 
death battle to maintain itself, and the difficulty that the company 
had in having its stone cut was incidental to the efforts of the mem- 
bers of the stone cutters’ union to protect its organization from 
annihilation. 

I refer to those two cases because they tend to sustain our view or 
our belief that from the lower State court to the United States 
Supreme Court itself, when injunction cases arising out of labor 
disputes, are passed upon, the higher courts instead of giving us 
even-handed justice, instead of maintaining equality rights as be- 
tween citizens, so tie our hands that we are denied the right of self- 
defense, and that in no instance does the eqititsy process ever interfere 
with the employer’s right to attack vs as he may desire. Now, we 
believe that we have certain inalienable rights. We believe that our 
right to trade union membership *s as thoroughly guaranteed by the 
Constitution as our right to belong to a political party, or to belong 
to any church that we have in mind te. But out of our wonderful 
industrial development, {ie wealth we have created, the opportunities 
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it has presented to some people tu accumulate a great deal more, 
there has arisen a policy, particularly active since the war, to destroy 
the trades-union movement as a whole. Our right to organize, equity 
courts tell us, not an inherent right; we can only exercise it under 
such rules as they lay down. If those rules were laid down by Con: 
i and we were not satisfied with the law we would endeavor to 

ave the law amended, but we have no recourse whatever, because 
equity operates so differently from the law. 

We have this serious question in our mind. We find, little by 
little, our right to maintain our existing organizations taken away 
from us by equity courts. We find our right to attempt to organize 
the unorganized denied us by writs of injunction. If we are to obey 
these injunctions we are going to fold up tents and say, “ Due to the 
decisions of State and Fede;gl gourts sitting in equity we are going 
to lay down, because then : bave not the right to do 
these things, that 20a uintain trade-union 
organization whi . When the em- 
ployer withhg@® jn to assist the 
employer in, jie 
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prevented trade-union OFS & number of years? The 
12-hour day for one-third c its employees—a 12-hour day 
defended an the ground of ecoromic nece sity. 

Senator Wausir. I thought President Harding had fixed all that up. 

Mr. Frey. It bas been changed, but it would not have been changea 
had it not been tur the activity of the trade-union movement and 
our continual calling public attention to the socially, morally un- 
sound industrial condition of that industry. 

Senator Watsa. What has been the result of the change? 

Mr. Frey. The change has been iust what we said it would be. 
Their own statement, Judge Gary’s statement a short time before his 
death, indicated that with the reduction of the hours of labor from 
12 to 8 for one-third of the employees the per capita production had 
increased about 50 per cent. That is not dué wholly to shorter hours 
of labor. - Improved methods of production have had a great deal 
_ to do with that. 

Senator Watsu. What change did ensue? : 

Mr. Frey. The change from 12 to 8 hours and the breaking up of 
the contnuous system. Because of that 12-hour day many steel 
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workers had to work seven days a week. It was continuous work 
until they had to quit and be let out by some one else. 

I could tell this committee a story of industry in Marion, Ohio, 
where I made an inves.igation just before Mr. Harding was elected, 
that would be a disgrace to India or Russia in the worst days of 
czarism, where a few people absolutely dominated every opportunity 
in life for the citizens of a large community. 

What we are endeavoring to do is to have the right to maintain 
and protect our pe caeae ce So long as courts of equity continue 
: issue i type of injunctions that they are issuing we can not have 
that right. 

Our sacred right has been taken from us. We can not even talk. 
We can not tell our story when the court issues that kind of an in- 
junction. You have had iaid before you injunctions by Federal 
courts which restrain anybody fron: trying to organize the unorgan- 
ized. You have had injunctiors which protected that form of 
contract called the yellow dog. We have nothing now to protect 
our constitutional rights, which we always believed were ours. We 
find them valueless whenever an equity court judge wants to get 
busy. It is true that some of these outrageous injunctions eventually 
are passed on by a higher tribunal, and declared too severe;: but 
that is like impaneling a jury after a fellow has been hung. It does 
not do him any good. An injunction declared to be null and void 
in some of its features six months or a year, or two years later is of 
no avail at all to us, 

Senator Wautsn. It would be a guide for the future. 

Mr. Frey. A guide, Senator Walsh, to set aside. Judge Sanborn, 
a Federal judge, issued an injunction in 1906 against members of the 
molders’ union. That injunction became a famous one. We wanted 
the ablest legal services we could have. I felt that the judge had 
done an outrageous thing, and I went and saw President Roosevelt 
and told him that I thought that Judge Sanborn had done a most 
outrageous thing, that a branch of his administration had taken 
away our most essential rights. 

He became interested 4n the case, and as one result Mr. Taft became 
interested, and it followed that they gave us advice as to attorneys. 
Mr. Frederick N. Judson, of St. Louis, now deceased, was requested 
to take up this case. 

it was tried before the United States Circuit Court of Appeals in 
Chicago, and there, by unanimous opinion, the court laid down ihe 
doctrine, among other things, that when a labor union in conformity 
with its own local laws, and in cenformity with its national constitu- 
tion, went on strike against an employer, every member of that na- 
tional union was on strike against that employer. The opinion held 
that because of the fact that the employer has been declared an enemy 
of the union under the union laws, and under the unions constitu- 
tional method of procedure, then it followed that such an employer 
was an enemy of that union wherever his work might go. 

So that eliminated the doctrine of illegal conspiracy when we 
refused to work on the patterns of a firm where our members had 
gone on strike in conformity with our laws. That was sound doc- 
trine, it seemed to us. That endured as the rule until finally another 
case comes to the United States Supreme Court. and it sets it aside 
and says it is no longer of any value to us. 
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In the field of equity, in connection with industrial disputes, we 
never know where we are. Nobody knows where he is. It is not 
like the law. It is not something definite. It is not like the law 
which determines the jurisdiction of a court. It is not like the law 
which determines in advance what kind of a penalty the judge can 
tix for the degree of crime the jury may find; but when it comes to 
equity nobody can tell us what to do, or what our rights may be. 

Some years ago, in Cincinnati, an injunction was issued. We 
wanted a good lawyer. We went to Judge Dudley Outcalt, who is one 
of the ablest corporation lawyers in the country. He told us frankly 
that he would not take the case because it would interfere with his 
other work. 

We said, “ We have this injunction issued against us, and we are 
in a desperate condition. What can we do under the terms of the 
courts order?” He said, * You can do this, that, and the other thing.” 
We said, “ Are you certain we can?” He said, “ Oh, yes.” 

Several of us were cited for contempt of court inside of three days, 
and were in danger of going to jail. We went to Mr. Outcalt and 
said, “This is what we did, and this is what you told us we had the 
right to do, and here is the situation in which we fnd ourselves.” 
Mr. Outcalt said, “In view of that you would have a hard time to 
prevent me from being your chief counsel. You have followed my 
advice, and now, I am going to see it through.” 

He did see the case through. He won out completely in the circuit 
court of appeals. He won out completely in the State supreme 
court, but inside of six months another county court has issued an 
injunction very similar in its terms, in another industrial dispute, 
and anybody would be in contempt for violation of that injunction. 

Again we had to go to the circuit court of appeals and had to apply 
to the State supreme court. Apparently the decision of the higher 
courts have little effect, if any. or little influence upon the inferior 
courts in equity when the employers go before them. 

Now, our purpose in havang troubled you with all this matter 
wh’ch is on our minds is because we feel that you are passing upon 
as important a question as can possibly be discussed by Congress since 
it was decided that traffic in human flesh and blood would no longer 
ex'st in our country. We are helpless in view of the position which 
equity courts have assumed. We believe that it is largely an ar- 
rogated power which they are taking over to themselves. We find 
no such authority as they exercise established in the Constitution. 
We find no statutory enactment declaring what they shall and what 
they shall not do. We find them setting aside what are accepted 
in the text books as the basie rules of equity. and they do that with 
impunity. We find we are at sea. We find that when we meet with 
an important case our attorney will say.” Well. there is a decision 
of the Unitcd States Supreme Court in the San Francisco Industrial 
case, and the court scem to hold this in that case, then there is the 
Bedford Stone Cutters case. and the court seems to hold that some- 
thing else is the case. Really T can not tell vou. I do not know.” 
In equity decisions there is no stable ground, 

That is the situation. Now, we want to know. We want to know 
and we want to be governed by law. We do not want to be governed 
by judicial discretion. Here is one of the greatest questions in this 
country, the social question, the economic question arising out of the 
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develop ment of our American industry, and in that connection comes 
the question of the relationship of employer and employee. Instead 
of having, what should be, statutory law, something definite which 
every man would know, eiuity steps in and invariably establishes 
inequality of rights and of opportunities, establishes class distinc- 
tions, holding that the employer must do certain things in order 
that his enterprise may he successful, telling us that the doing of these 
same acts on our part is unsound, and “ We hereby restrain it, be- 
cause what you are doing is an illegal conspiracy.” 

If it is legal for employers to combine together to reduce wages, 
is it illegal for us, as the equity court opinions say, to resist that by 
strike? It is }awful for the employers to organize themselves and 
use all of the strength which the power of organization has given 
them to put our trade unions out of business. Case after case of 
that character has been presented to your committee. Then we have 

iven you case after case in which the equity courts have said to us, 

You shall not strike a single blow, you shall not make any effort to 
prevent the emplover from carrying out his will, because in doing 
so you injure his business.” 

ow about our organizations? How about our American insti- 
tutions? Well, they don’t mean. anything, apparently, in a good 
many cases when the equity courts listen to the employer's side of 
the case. 

I have troubled you longer than I intended to, but merely because 
we feel so deeply on this subject, and because we know from our 

ractical experience that if we obey the injunctions which have been 
issued you would have no trades-union*movement, because, to obey 
those injunctions, would have put us out of existence. 

I thank you for having been so patient with me. 

Senator Norris. Is anybody else to be heard? 

Mr. Morrison. Mr. Martin, of Seattle, desires to appear before the 
committee, and so far as we are concerned we have no one else to go 
before the committee. 

Senator Norris. Then we will adjourn at this time until 10.30 
o'clock to-morrow morning. 

(At 12.40 o’clock p. m. the hearing was adjourned until 10.30 
o'clock a. m. to-morrow, Wednesday, March 21, 1928.) 
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WEDNESDAY, MARCH 21, 1928 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
The subcommittee met, pursuant to adjournment, at 10.30 o’clock 
a. m., in the committee room, Capitol, Scnatar George W. Norris 
presiding. 
Present: Senators Norris (chairman) and Blaine. 


STATEMENT OF WINTER S. MARTIN, ATTORNEY AT LAW, 
SEATTLE, WASH., REPRESENTING THE AMERICAN FEDERA- 
TION OF LABOR . 


Senator Norris. The committee will come to order. You may pro- 
ceed, Mr. Martin. 

Mr. Martin. Mr. Chairman, I should say to the committee that I 
appear on behalf of the American Federation uf Labor at this hear- 
ing. For the committee's information, so that the members may 
know who I am, I will state that I am at present practicing law in 
the State of Washington, at Seattle, engayed in the general practice. 

I was admitted to the bar in Massachusetts in 1900, after graduat- 
ing from the Boston Universjty School of Law. I practiced in the 
State of Massachusetts, in the courts of New York and Massachu- 
setts until 1904, when I went West, and since then I have been en- 
gaged in general practice, except for a period of four years, when I 
was a member of the United States attorney's office at Seattle during 
the first Wilson administration. 

I have engayved in general practice, but during the last few years 
have paid considerable attention to matters in the Federal court, 
particularly in the practice of maritime and admiralty Taw. 

In this connection I have had occasion to represent, from time to 
time, many of the maritime unions in Seattle, and in that branch of 
my practice have come to represent organized labor in a sense, and 
to become interested in these problems. 

IT dhd not come East fer this occasion. Eo was called to New York 
on other business, and while passing through Washington I was 
asked by the proponents of the bill to give my views upon it and 
to address the committee on some points that. the proponents thought 
might be helpful. 

I have examined the record, Mr. Chairman, so far introduced, and 
it occurs to me that T ean offer some helpful sugeestions in answer 
to the argument put forward by some of the attorneys who have 
spoken for the opposition. IT have in mind particularly the state- 
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ments made by Mr..Thom, Mr. Merritt, Mr. Emery, and others, in 
which they have made this contention, first, that with respect to this 
bill, under the grant of judicial power to the United States under the 
Constitution, such a system of equity was contemplated as would no 
doubt render it unconstitutional for Congress to attempt to alter or 
materially change the system of equity jurisprudence which they 
contend was conferred upon the National Government in 1789. 

They contend also that this bill would deprive the citizens of the 
United States in many instances of due process of law with respect 
to the protection of their property rights under the existing equity 
system. 

Y chink that I can convince the committee that those two positions 
are unsound. 

First, with respect to the contention that equity was so well: 
defined in 1789 that it could not be changed or materially altered 
or modiiied. I believe the United States Supreme Court in a series 
of cases in recent years had made a very clear statement to the 
contrary, and concerning those cases I would like to call your atten- 
tion to them, Mr. Chairman. 

First let me suggest that these cases are cases which have to 
do with the vrant of maritime and admiralty jurisdiction under 
the Constitution,’ but the language of that grant ts identical in 
terms with the grant extending the judicial power to all cases at 
law and equity. The language of the grants is identical in 
phraseology. 

The grant reads, in section 2 of article 3; 

The judicial power shall estend to all cuses ino daw and equity arising 
under this Constitution, the laws of the United States, and treaties made or 
which shall be made under their authority. © * © To all cases of ndimiralty 
and maritime jurisdiction. 

You see, Mr. Chairman, the language is identically the sume: 
“The judicial power shall extend to all cases in law and equity,” 
and “to all cases of admiralty and maritime jurisdiction.” 

Now, with respect to those cases and to that grant of power, first 
I wish to call vour attermtion, Mr. Chairman, to the fact that the 
grant was never considered really as an exclusive grant of power 
to the United States, for in the first Congress, notwithstanding the 
grant of the subject in its entirety, “The grant of Judicial power 
shall extend to all cases of admiralty and maritime jurisdiction,” 
in the first judiciary act they gave back to the States at least half 
of that power in the savings clause in the judiciary act: 

The district courts of the United States shall have jurisdiction in all cuse~ of 
admiralty and maritime jurisdiction saving to sulters, in all eases. the right of a 
common-law remedy, where the common law ix competent to give it. 

Now, if there is anything in the grant that confers exclusive power 
upon the United States it does not seem reasonable to -uppose that the 
United States courts would have recognized the rettansferance of that 
grant, back to the States by the very first Congress, a grant which 
has been accepted and without question, 

Passing from that, however, I come to the first case in which the 
extent of this power was seriously considered. I refer to Southern 
Pacific Co. v. Jensen, decided May 21, 1917, reported in 244 U. 5. 
at page 205. 
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Jensen was injured while working on board the steamship 47% 
Oviente while she was moored to a pier in North River, within the 
jurisdiction of the State of New York. From these injuries Jensen 

: aes . : : 
died. His widow made claim to the workmen’s compensation com- 
mission of New York for relief under the state-wide system of 
compensation, for injury and death occurring im the industrial ac- 
tivities brought under the operation of the act. 

In due time the Sow ‘ern Pacific Co. objected to the award on the 
ground that the work:nan was engaged in interstate commerce on 
board a vessel of a foreign corporation, which was then afloat upon 
navigable waters of the United States, and that the Southern Pacific 
Railroad as the employer of the deceased was still subject to a suit in 
admiralty by the widow of the deceased for his alleged wrongful 
death, and that by reason of the premises the State of New York had 
no jurisdiction over the cnuse of action or over the plaintiff company. 

$y appropriate pleadings the matter was brought before the 
supreme court of New York, which held that the exercise of power in 
the establishment of that special tribunal, che workmen's compensa- 
tion act contemplated its exercise ina Manner covering the entire 
boundaries of the State and within the territory of the State, not- 
withstanding that it reached over and included cases happening on 
the navigable waters of the United States within the boundaries of 
the State. 

The State-of New York held that its jurisdiction was complete over 
the injury, although it occurred on navigable waters of the United 
States, 

The matter reached the United States Supreme Conrt, and I would 
like to read you briefly the comment the court makes upon the effect 
and force of this grant. 

Senator Norris. Where does the Supreme Court opinion appear? 

Mr. Marvin. Pt would appear in 244 U.S. at page 205. This is 
an opinion by Mr. Justice McReynolds. He said: 

Article 4. section 3. of the Constitution, extends the judicial power of the 
United States “to all cases of admiralty and maritime jurisdiction”; and 
article 1, section & confers upon the Congress power “1 make all laws which 
may be necessary and proper for eorrying into execution the foregoing powers 
and all oth -r powers vested by Chis Constitution in che Government of the United 
Stites or ino amy department or officer theveof.” Considering our former 
opipions, it musi now be accepted as settled doctrine Uiat in consequence of 
these provisions Congress his paramount power to fix und determine the 
maritiine haw shall prevail throughout coe country. 

Citing Butler e Boston & Savannah Steamship Co. (180 U.S. 
527). and in re Garnett (141 U.S. 14): 

Rv section 9 judiciary act of 17s0 (LE Stat. 76. 77), the strict courts of the 
United Stutes were given “exclusive original cognizame of all eivil causes of 
adiniratty and amaritime jurisdiction; * © 7 saving to suitors, in all eases, 
the right of a common-law iemeds, where the common law fs competent to 
give it." And this grant bas been continued. Judicial Code, section 24 and 256. 

Tn view of these constifuttonal provisions and the Federal act it would be 
@ficult, ff not impossible. to define with exactness Just bow far the general 
maritime Jaw may be changed. modified. er uffected by State legislition. 
That this may be done to some extent can net be denied, A tlen upon a 
Vessel for repudrs in her own port may be given by State statute. citing 
the Hamilton, where the State statute covering death cases was adopted by’ 
the United States Supreme Court. 
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In this case Mr. Justice Holmes read a dissenting opinion. While 
he approves what is suid by the Supreme Court, as to the power 
of Congress of altering or amending the maritime law 

Senator Norris. Are you quoting now from Justice McReynolds? 

Mr. Martin. No; I am just following my notes here. I have con- 
cluded now the excerpt that I had read from Justice McReynolds. 

Senator Norns. Justice Holmes dissented ? 

Mr. Marrtix. Justice Holmes dissented, but in his dissent, if you 
please, he contended that there was no such established, well-defined 
admiralty jurisdiction; that the States had corcurrent power at all 
times to deal with the subject, and that the States should be per- 
mitted to deal with the subject. He said, in effect, that while he 
agreed with the majority that Congress had full power to alter, 
amend, and in every manner control the grant of admiralty juris- 
diction, it was a concurrent power. that existed in the States. He 
points out in his dissenting opinion that the maritime law is of 
necessity supplemented by the applicable common law of a State, and 
that the State has power to regulate cases which are within the 
admiralty .nd maritime jurisdiction of a State equally with the 
National G«-vernment, and that the State of New York has the clear 
right to tak: jurisdiction of the claim and the relief given to Jensen 
under the ....ensation laws of the State of New York. 

Three yeas later, Congress, having amended the section, granting, 
or rather defining the jurisdiction of the district courts, reserving 
the saving clause, saving to suitors a common-law remedy—Congress 
having amended that saving clause in a manner in which it was 
thought would give the States jurisdiction to entertain these cases 
before the State compensation commissions the same question, the 
identical question, was again presented to the United States Supreme 
Court. That is to say, the case of a personal injury on the navigable 
waters of the United States within the boundaries of a State, and 
they were considering the effect of the amendment of 1917. 

I might say, Mr. Chairman, that in the first case, the Jensen case. 
the court divided in an apinion four to five, the minerity were all 
of the opinion that the grant of admiralty and mar'tme jurisdic: 
tion did not vive wu definite sy<tem to the United State. at all, “They 
seeined to treat it as a mere ceference, reserving & ~onenrrent and 
existing power in the State to deal with this subject. 

When the case of Knickerbocker Tee Co. came up, which ts reported 
in 253 U.S. at pare 149, the majerity opinion bad this fo say: 

Congress has parniount power to fic and determine the moritime Jaw which 
chall prevali tirouciont the country. 

Ax the plain result of these reeeni opiaians and the oatdler os.c9 Hpen which 
thes are based we aceept the folles. digg doctrine: The Constiation itseif adopted 


and established, as port of the iswae of the United Atates, approved rules of 
rade Gm respect of them and 


3 


the maritime Inw and enmpowire:) Congress inf 
other matters within the toliniralfs and mari 


sicilon. Aforeoever, i 


took from th: “fates ab pynaer. by Te islaiiou. ar cadici. ¢ cishs. to contravene 
the essential mirpusses oP te Worn ronterial t:gury ¢-. - aaracteristie Pentures 
of auch law or te fa ciere ei Cis proper haurmo.y ond cimifermity in its 

: i fel loots. “bua dreserve cideqimte harmony and 


international und 
appropriate unifeis. rafeatclariy . to cnaritime matters und Bring them within 
control of the Peoeral diayerh aboss the fundagiuental purpose; and ‘ta such 
definite end Congies~ cas caapeavered te Iegicinte within that sphere. 
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Considering the fundamental purpose in view and the definite end for which 
such rules were accepted we must conclude that in their characteristic fentures 
and essential international and interstate relations the latter may not be re- 
pealed, amended, or changed except by legislation which embodied both the will 
and deliberate judgment of Corgress. 


Mr. Justice Holmes, in a dissenting opinion, said: 


T do not suppose that anyone ~ould say that the words, “the Judicial power 
shall extend * * * to all cases of admiralty and maritime jurisdiction,” 
Constitution, article 3, section 8, by implication enacted a whole code for master 
and servant at sea, that could be modified only by a constitutional amendment, 
But somehow or other the ordinary commen iiw rules of Hability between 
master and servant have cowe to be applied to a considerable extent in the 
admiralty. If my explanation, that the souree fs the common law of the sev- 
eral States, is not necepted, I can only say, I do not know how, unless by the 
flat of the judges. But surely the power that imposed the Habllity ean change 
it, and I suppose that Congress can do as much as the judges who introduced 
the rules. For we know that they were Introduced and can not have been 
elicited by logic alone from the medineval sea laws, 

Senator Suipstzap. Whom do you quote from there? 

Mr. Martin. From Judge Holmes. 

Senator SuipstEap. He said Congress has as much right to legis- 
late as the judges? 

Mr. Martin. As the judges. and he probably had this in mind: 
He probably referred to the rules of the supreme court established 
in 1842, wherein they dealt, in rnies 12 to 20. with the substantive 
maritime law. laying down very definite rules concerning the sub- 
stantive law. The other part, with the rules of those mentioned, 
deal. of course, with matters cf procedure and practice. But in those 
rules they went much further than the maritime law as it existed in 
1789. They also went very much furtner in the decision in the 
Genesee Chief in 1840, for it was argued in that case, and Chief 
Justice Marshall and some of the other judges had given sanction 
to that argument (Judge Story had approved it), that the maritime 
law was as it existed in England in 1789. There it was limited to the 
ebb and flow of the tide, did ‘not extend to nontidal rivers: but by 
the Genesee Chief decision they extended the adnuralty jurisdiction 
territorially to the Great Lakes and great inland waters of the United 
States. saply as meeting a necessity which they saw from the fact 
that we had such waters and there were none such in England. 

That is the meaning of Judge Holmes’ argument when he says, 
“But, sureiy. the power that unposed the habihty can change it, 
and I gD eee that Congress can do as much as the judges who in- 
troduced the rules.” That is to say, the maritime rules or admiralty 
rules. 

Judes Holmes says, further: 

As te the purpose of the clates concerning the jrdielal power dis these qises 
hothing is satd in the dueirame:i itseif. De read inte dt a requirement of uni- 
formifa more aiechantcoal thai f< oduced fram the express requirement of 
equality in the fonrteeuth gineudneent seems to tue estruavageit.  bideed it ds 
eontcary to the comsiructian af fhe Con-titaiien in the vers clause of the 
fadiciary act that is before us. ‘the saving of a conumon-fiw remedy adopted 


the common iaw of the several] Stuie~ within thelr several jurisdictiou-, and I 
May add by way of antielpution, included af least same subsequent -tututery 


changes. Teun not deubt that im matters in woleh Congress is empowered to 
deal it mux make different srreagemesnis for widely differei: leentities wlth 
perhaps widely different nepd~ <«957 > 8 148.3 
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His idea being that it went further than to grant a system that 
was uniform and entire, that could not be changed. His argument 
was there was nothing in the grant that would prevent the States 
from dealing with this subject as they saw fit. and therefore the 
State compensation tribunal could adjudicate cases arising within 
the State jurisdiction upon navigable waters was a proper exercise 
of State authority. 

Again the same question came up under another amendment in 
which Congress ayain attempted to amend the judiciary act to extend 
that power to the States. IT refer to the case of Washington vr. Daw- 
son, 264 U.S. 219. wherein it is said, in the majority opinion: 

Without doubt Congress has power to alter, amend, or revise the maritime 
law by statutes of genernl application embodving its will and judgment. * © & 
The vrantlog of admiralty and maritime jurisdiction looks to unlformity other- 
wise wide discretion is left to Congress, : 

Commenting upon the increase or enlargement of power by the 
United States Supreme Court itself, in speaking of the Genesee chief, 
the court says: 

In that case the court overruled the Thomas Jefferson, and the steamboat 
Orleans pp. Phoebus, and a doctrine declived by Mr. Justice Story with the 


concurrence of Chief Justice Marshall, and approved by Chancellor Kent. wats 
abandoned when found to be erroneous, although ft had bee acted npoen for 


26 years. 

The question of the extent of the maritime grant and the power of 
Congress over the system of maritime jurisprudence again came be- 
fore the court in the Panama Railroad Co. 7. Johnson, in which they 
made the identical argument that is made here, that they could not 
so far change the Jurisdiction or the extent of the svstem of maritime 
jurisprudence to adopt. by reference, the railroad act with the reme- 
dies afforded interstate railroad employees as applicable to seamen. 
It was contended that they had stepped out of the range of maritime 
eases, had gone far afield to give us something that never was con- 
templated by the maritime system when it was adopted in 1789. 

The committee will note that the injured seamen were given the 
benefit of a ¢rial by jurveand of the rules of law foand in the railroad 
act which altered. modified. and changed the common law of fellow 
servant and contributory negligence. 

In the Panama case against Johnson. above mentioned. the net 
of Congress was before the court upon the chai that i¢ was un- 
constitutional for that among other things it encroached upon that 
system of jurispredence contemplated by the maritime and ad- 
miralty grant of Article ITY of the Constitution of the United States. 
it was said that Conyress had no right to modify or alter the mari- 
time law so as to include legal rights which inhered entirely to 
another and different system of jurisprudence, namely, the common 
law. 

The court held section 33 to be a valid enactment and that Con- 
gress had such control over the maritime law as permitted it to alter 
and amend it to the extent of introducing distinelive features of an 
act of Congress which wholly abrogated certain common-law prin- 
ciples anil had crept into the American admiralty. 

If there is anything in Mr. Thom’s orgument that the grant of 
equity jurisprudence is of such a sacred character that it can not 
be infringed upon, altered. or modified, then surely the grant of 
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judicial power in matters of !aw must be equally sacred, for the 
grant extends the judicial power to all cases in law and in equity, 
and equity is of no greater significance than law. You would expect 
that if Mr. Thom’s arguments are sound Congress must pay the 
same respect to the judicial system known as law as it is contended 
it should with respect to the system of equity Jurisprudence. 

In looking to the administration on the law side of the court, 
.Congress has done at all times through the history of the country as 
it has seen fit to do, and no one has had the temerity to urge seriously 
that Congress can not abolish common law remedies and substitute 
remedies of a different and more humane character. 

The Supreme Court sustained the second employer's liability act 
of 1908 against this very contention, and this committee knows that 
the change wrought by the employer's liability act of 190% was 
drastic in the extreme, for that act abolished the defense of fellew 
servant and the defense of contributory negligence in so far as it 
was a complete defense to an action. It substituted a system of com- 
parative negligence which we believe had its origin in the civil law 
against the common-law system of negligence wit". its fundamental 
principles of fellow servant and contributory negligence, and when 
Congress now clected to introduce section 33 into the maritime law 
it foisted upon the maritime law not a remedy borrowed from the 
common law, as a distinct system of jurisprudence recognized by the 
Federal Constitution, but it went far afield and introdu the 
wholly new remedy introduced into the employer's liability act. 

The adoption of the employer's liability act was a serious departure 
from the -ommon-law principles as they then existed. It was so 
understood and intended. 

Referring to the Panama case against Johnson the Supreme Court 
said in the majority opinion: 

The defendant objects to the statute whereon Che plainth® based his right 
of action as in confilct with section 2 of Article INT of the Constitution which 
extends the judic'al power of the United States to all cases of admiralty and 
maritime jurisdiction. Before coming to the particular grounds of the objection 
It would be helpful to refer briefly to the purpose and scope of the constitu. 
tlonal provisions as reflected in prior decix'ons, 

The framers of the Constitution were familiar with that system 
and proceeded with it in mind. Their purpose was not to strike 
down or abrogate the system, but to place the entire subject—its sub- 
stantive as well as its procedural features—under national control be- 
cause of its intimate relation to navigation and to interstate and 
foreign commerce. 

In pursuance of that purpose the constitutional provision was 
framed and adopted. 

Although containing no espress grant of legislative power over the substan- 
tive haw. the provision was regarded from the beginning as eaplicltiv Investing 
such power In the United States. Its commentators took that view > Congress 
acted on it, and the courts, including this court, gave effect to tt | Practically 
therefore the situation is as if that vlew were written into the provision. 
After the Constitution went inte effect the substantive law therefore In force 
Was no regarded ag superseded or as being only un law of the several States 
but as having become the law of the United States subject to power in Con- 
gresa to alter, qualify, or supplement it as experience and changing conditions 
might require. 


a 
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When all is considered, therefore, there is no room to doubt that the power 
of Congress extends to the entire subject and permits of the exercise of a wide 
discretion. 

2 * s e s s * 

In this connection it is well to recall that the Constitution by section 1 of 
Article Hil, declares that the judiclal power of the United States shall be 
vested in one Supreme Court “and in such inferior courts as the Congress may 
from time to time ordain and establish,” and, by ection 8 of Article I, empow- 
ers the Congress to make all laws which shall be necessary und proper for 
carrying into execution the several powers vested in the Government of the 
United States. Mention shvuld also be mude of the enactment by the First 
Congress, now embodied in sections 24 and 256 of the Judicin! Code, whereby 
the district courts are given exclusive original jurisdiction “of all civil causes 
of admiralty and maritime jurisdiction, saving to suitors in all cases the rigbt 
of a common-law remedy where the common law {is competent to give it.” 

The particular grounds on which o confilct with section 2 of Article III is 
asserted are that the statute enubles a senman asserting a cause of action 
essentially maritime to withdraw it frem the rench of the maritime law and 
the admtralty jurisdiction, and to have it determined according to the prin- 
ciples of a different s:stein applicable to a distinct and irrelevant fled. * * * 

Kat as Congress 13 empowered by the constitutional provisions to alter, 
qualify, or supplement the maritime rules, there is no reason why it may not 
bring them into relative conformity to the common-law rules or some modifica- 
tion of the latter, If the change be countrywide and uniform in operation. 


If there is any doubt as (o the soundness of this view, let us luvk to 
the law side cf the Federal court, because the language of the grant— 
that particular grant—covers law cases as well as equity cases. Let 
ns see how the Congress has dealt with this grant of law as distinct 
a equity Jurisprudence from the time the Constitution was 
adopted. 

We have 48 different States with at least 1 Federal disi..ct in each 
State. In some of the States there are 5 or 6 Federal districts and 
2 or 3 in all of the larger States. Very few States have but 1 
Federal district. 

In those Federal districts—I have not stopped to count them, but 
at least there will probably be found to be some little over 100—you 
have that many varying and distinct courts of law. Congress 
passed the conformity act, in section 914 of the Revised Statutes, and 
that is where they say the practice on the law side of the courts shall 
conform as near as may be to the existing practice in the State court. 
That gives you at least 100 or more—at least that many-—different 
Revere courts as there are Federal districts or Federal courts sitting 
in law. 

In this large number of Federal law courts we have a system of 
Federal statutes applicable to all of them. and we have local statutes 
of 48 different States materially affecting the substantive law of those 
courts. And in addition we have the Federal court sitting at law 
adopting the decisions of the supreme court of the State as inflexible 
rules of Jaw and decisions in property cases. That is to say. the 
Federal court of Maine, for the protection of citizens of the United 
States inhebitants of Maine, will follow the decisions of the highest 
courts of Maine with respect to legal property rights; and the Fed- 
eral court in California or in any other State in the Union will do 
the same thing, so that on the law side of the Federal court you have 
one of the most complex, involved systems of jurisprudence ever 
created and one which has been the subject of repeated efforts to 
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unify and codify. This subject has been called to the attention of 
Congress several times. 

Congress has repeatedly altered the jurisdiction of Federal courts 
sitting as courts of law, and has introduced new and distinct sub- 
stantive features of jurisprudence into the law courts and the legal 
system known as law as distinguished from equity. 

I think, Mr. Chairman, you raised the point yourself with respect 
te the denial of jurisdiction under the diversity of citizenship 
power, where it was originally $500, increased to $2,000, and was 
again raised to $3,000, 

Senator Norris. Now, right on that point, let me ask you, suppose 
Congress now, taking that same statute, Just wiped it off from the 
statute books; instead of limiting it, took it off entirely... Can there 
be any question about its constitutionality ¢ 

Mr. Martin. I do not think there would be. 

Senator Norris. We have such a bill, doing that very thing, pend- 
ng before this committee at the present time. 

Mr. Martin. I do not think that the increase of the jurisdictional 
amount whereby if vou wipe out the jurisdiction on that ground— 

Senator Norris (interposing). Do you know, Mr. Martin—I have 
asked several lawyers this same question—whether the constitution- 
alitv of anv of these acts by which that jurisdictional amount was 
raised at different times until it reached $3,000, was ever brought 
in question? 

Mr. Marsin. It never was brought in question. as far as I can 


Senator Norris. It seems to me, it seems to have been admitted 
by everybody, that there was no question but what Congress had the 
right to do that. 

Mr. Martin. I think it a fair assumption, Mr. Chairman, that 
Congress has that power. The language of the grant, as I view it, 
is nothing more than a reference to the exercise of judicial power; 
that judicial power may extend in law cases, that is, the power to 
hear and determine and adjudicate cases in that broad range of cases; 
the power to adjudicate, hear, and determine cases in a broad range 
of cases in equity, and again in that broad range of cases or limited 
renge of cases in admiralty and maritime jur:sdiction, 

Now, you would suppose, if the grant of judicial power were a 
distinct grant of power, that the powers granted by the National 
Government Sill repose in Congress; that the States had divested 
themselves of power and locked it in the National Government; and, 
if there was a thought that courts in the States could not concur- 
rently dea? with the system of law which they then had under the 
common law, they would not have extended the grant of judicial 
power in general terms, but would have by apt language reserved the 
concurrent exercise of power in themselves. 

Senator Norris. Suppose Congress had never passed an act on 
the diversity of citizenship question, so that there was no Federal 
statute on the subject. I do not suppose any lawyer would con- 
tend. would he, if he were brought into a State court where that 
question under a statute could be raised, that he would have the 
right to get out of the State court into the Federal court simply 
because the Constitution had given to Congress the right to legis- 
late on the subject, which right it had never exercised ? 
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Mr. Martin. I think, Mr. Chairman, under the law that until 
Congress saw fit to exercise it the power would repose in the State 
where it existed and from which it was taken. I hold to the view 
that generally a power that is granted to Congress which has never 
been used, amounts to a silent command to continue to exercise that 
power in that field until Congress sees fit to legislate. 

Senator Norrts. In other words, take it in a little broader sense, 
the Constitution specifically sets up the Supreme Court but leaves 
to Congress the setting up of the inferior courts. 

Mr. Martin. Yes, . 

Senator Norris. Suppose Congress never did set up inferior 
courts. What would happen! 

Mr. Martin. Why, the power would be exercised where it was 
originally lodged, in the States, ‘and they would go ahead until 
Congress saw fit to act within its powers, but there could not be said 
to be any deprivation of State power merely because there was a 
general grant to Congress to use that power. for the Constitution is 
not self-operative or self-enactive. So within my understanding 
and from all I have been able to read on the subject, the zrant o 
judicial power was primarily to Congress and not to the Supreme 
Court. It merely said to the Supreme Court, “ You may exercise 
the existing juris@iction which you have in law, equity, and admir- 
alty, subject to tue power on the part of Congress to limit, define, 
and modify it as it sees fit,” or never to exercise it, for that matter. 

So TI think those cases and the statements that have been made in 
those cases with respect to the admiralty and maritime grant may 
be understood with equal force to apply to the grant covering law 
and equity, for the language. Mr. Chairman, is the same—the judi- 
cial power shall extend to all cases in law and equity arising under 
this Constitution. The judicial power shall extend to all cases of 
admiralty and maritime jurisdiction. There is ro difference in the 
language used, and Judge Holmes, in the very strong dissenting 
opinion, sees in it nothing that justifies the majority of the Supreme 
Court in deciding that that language necessarily contemplates the 
grant of a specific, unifotm, and well coordinated system of muri- 
time jurisprudence, 

Judge Holmes seems to think that the power still rests in the 
States, because they exercised that power, were exercising it at the 
time the Constitution was adopted. In other words, the whole argu- 
ment in those minority opinions is that it was only a mention, 6 
general classification to which the judicial power would extend. 

Senator Norris. Yes; but [ can not help but remember that these 
expressions, however logical they muy seem to be. all come from dis- 
senting opinions. Now, in the majority opinion has there been any 
where, in any of them, any language used which could, by any 
possible construction, be construed to mean that Congress, having 
once conferred certain jurisdiction on courts which they have estab- 
lished and which they had a right to establish under the Constitu- 
tion, could not by a subsequent uct take it away either in part or in 
whole, as they saw fit? 

Mr. Martin. They have not said that in so many words, but 
from the language used it must be a necessary inference, for this 
reason. They have looked on, in all these years, to the exercise by 
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the States of half of ihe martime jurisdiction under the savings 
clause contained in the first judiciary act of 1789. 

Congress havinge Jurisdiction over the whole, saw fit to give half 
of it back, and no one ever questioned the right on the part of the 
States to accept back from Congress that power and to use it. and 
they thereby, to that extent. cut in two, or cut down or impaired the 
. grant in all its fullness as extended to Congress. If you take the view 

that Congress did have the sole authority, following the majority 
opinion, that Congress was invested with full jurisdiction, they 
gave half of it back. 

Senator Norris, Well, in Mr. Thoms argument before this com- 
nittee, to which you have been referring. and which T think vou 
do not state with exactness, he argued that Congress did not have 
the right to take away this power that it had once wranted, but 
that it still had the right to modify it and change it, although I was 
unable to get out of him any statement that pave one an ides as to 
aa that line was over which Congress could not step if it) saw 

t. 

Mr. Martin. I noted that feature of his testimony and your 
inquiry. Senator, and TP saw that he did not give answer to it. I 
gathered clearly from what he said that Congress did have the power 
to increase but not to withdraw the power. once there had been an 
exercise of that power. But there is nothing found in any of the 
cases that justifies any such conclusion, and the fact that they have 
dealt with that power in a manner to diminish it as well as increase 
it, would seem to imply the power to diminish or impair it, and it was 
his thought that once having conferred it, it could not be substantially 
impaired. 

Senator Norns, Yes; IT think that is a fair statement of his 
contention. 

Mr. Marrix. Now they did impair that power with respect to 
the consent to allow the States to use half of the maritime juris. 
diction in the first judiciary act. when they conferred the power 
upon States to deal in’ personam, in transitory actions between 
persons. to deal with all matters in maritime and admiralty juris- 
diction, 

Senator Norris. Te seems to me that they have impaired it) in 
the several acts that Congress has from time to time passed in regard 
to the diversity of citizenship. 

Mr. Marrix. They have impaired it in many wavs. They have 
Hapaired it when they cut out a large class of cases invel ving bet ween 
$2,000 and $3,000 which would etherwise reach the Federal courts; 
and if that may be done between $500 and $2,000, and $2,000 and 
$3.000, why might not they increase it to $20.000, and if vou acknow!- 
edve the right to impair or cut down that jurisdiction vo it reaches 
a relatively small number of people all the time. vou are depriving 
the court of that jurisdiction, 

Senator Norets. T think so. Tohave no daubt of it. In fact T did 
not have any doubt. and Tdo not think T have any now. that Congress 
has the right to take away anything they gave. and to trke away 
entirely if they want to. I suppose that Congress conld abolish, 
if it wanted to, by an act of Congress, every district court in the 
United States. 

Mr. Maurin. Tsee no reason why they could not. 
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Senator Norris. But it is conténded by able lawyers, for whose 
opinion I have great respect, that we could not do that unless we 
put something in its place that substantially did the same thing. 

Mr. Martin. If you will look at that grant vou will see that they 
did not attempt to make exclusive the grant of law cases, because 
each of the States in the formation of the Union went ahead and 
exercised jurisdiction in law cases. They went ahead to exercise 
jurisdiction, and have uniformly exercised its jurisdiction in equity 
cases. Now, they may not use it in certain ways. In these four or five 
decisions which I have called your attention to they may not use it 
in maritime cases. That is they may not impair a uniform system 
of maritime law, but they still. in those cases, enjoyed the right to 
go into the State courts and have our cases in personam, transitory 
actions between persons, determined in the State courts. 

Senator Buaine. Have the Federal courts still the power in’ 
admiralty and maritime cases in which the State courts may 
function 

Mr. Martin. Yes, sir; they have. 

Senator Buiarne. They still have that ? 

Mr. Martin. They still have that in those cases. 

Senator %.arve. Have vou any act where the exercise of that 
power is permitted by 

Mr. Martin (interposing). The organic act was found in the first 
qusieaty act adopted on September 24, 1789, and that has never 

en questioned. 

Senator Braine. What I am getting at is this: You said that one- 
half of this jurisdiction in relation to admiralty and maritime law 
was surrendered to the States. 

Mr. Martin. Yes; surrendered to the States. 

Senator Buarne. Do vou mean by that that the Federal courts can 
not exercise jurisdiction in that half? 

Mr. Martin. No; surrendered to the State concurrently. 

Senator Buarne. That is what I was getting at. But the judiciary 
power still remains in the Federal courts? 

Mr. Martin. Yes. . 

Senator Brarne. And can be exercised by them? 

Mr. Martin. Can be exercised by them: but that serves to illusi rate 
this point, I betieve. that the reference vo law. equity or admiralty, 
was nothing more than a general reference, that the power in those 
classes of cuses may extend to those well-known subjects of the law. 

Senator Biainr. But my point is that they, having given jurisiic- 
tion to the State courts in part of the adiniralty and maritime puris- 
diction, still retain the widiotal power, so that their power has not 
been impaired. 

Mr. Martin. It would seem to impuir it in this sense, that litizants 
have the right to go into the State courts. | 

Senator Buainxe. I just want to get my mind agri clear on it. 

Mr. Martin. It does seem to impair or diminish that ;,ower because 
that is a subject that Congress has the right to deal exclusively with, 
because of its national character 

Senator Buarxe (interposing). But sc Y aeaelk that the State courts 
fail to exercise that power. The Federal courts then may exercise it! 

Mr. Martin. Yes, but I do not know of any system by which the 
States could fail to exercise it. 
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Senator Buarne. Supposing the State court just said “ We refuse 
to entertain jurisdiction,” litigants who wanted their affairs ad- 
justed could then go into the Federal court? 

Mr. Mastin. They could still go into the Federal court. 

Senator Buaine. Or they could elect between the Federal court 
and the State court? 

Mr. Martin. Yes. 

Senator Buarne. I can not see how that is an impairment of the 
judicial power of the Federal court. It is merely relieving the Fed- 
eral court of some burden, but it does not take away from them any 

ower. 

: Mr. Martin. No; it leaves the power untrammeled and it exists 
with all the force it did before, but it limits the number of cases to 
which it does actually extend, because half of those cases, if cases 
in personam, may be dealt with in the State courts. The jurisdiction 
is somewhat lessened. 

Senator Biaine. But it is not exclusive. 

Mr. Martin. No; it is not exclusive. 

Senator Buarne, Then the jurisdiction is exactly the same. 

Mr. Martin. The jurisdiction is exactly the same, but of course a 
large part of the business is seriously affected. 

Seale BuaIne. Yes; it relieves them of a certain burden of liti- 
gation, but that in no way lessens the judicial power of the courts. 

Mr. Martin. It does not seem to lessen the judicial power in that 
particular field, but they have lessened the judicial power in other 
ways. Thev have lessened it with respect to common law remedies 
in the second employers’ liability act. 

Senator Buarne. The reason I wanted to get my mind clear on that 
is this, that the other side of this controversy contend that the judi- 
cial power is vested in one Supreme Court and such inferior courts 
as may be created by Congress; that that is a constitutional power; 
that judicial power is a constjtutional power and can not be taken 
away by Congress; this judicial power being constitutional, it can 
not be taken away by Congress is their contention. 

Mr. Martin. But Congress has impaired it. A specific instance, 
I believe, would be found in the employers’ liability act. 

Senator Bratnr. The word “ i:mpaired ”—— 

Mr. Marrtn (interposing). Or diminished. 

Senator Bratne. I do not think that word “impaired” or “di- 
minished” is sufficient. “ Deprived.” 

Mr, Martin. Let us say deprived, because I think the principle 
is sound as applied to these cases. 

Senator Buiaine. They have taken away this power, you say? 

Mr. Martin. There is a grant in the second employers’ lability 
act where there is an impairment of the judicial power, extending 
to all law cases. Now, in 1789 the state of the law was then such 
that the fellow servant and contributory negligence doctrine was the 
common law, wherein the court had well recognized those were 
fundamental concepts of the common law as’ it then existed. 

Now then, as applied to a large class of persons in the United 
States, railroad workers, Congress, in the second employers’ liability 
act, deprived the court of its jurisdiction to reach those common luw 
defenses or deal with them. 
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Senator Briatne. Did Congress deprive the courts of that power 
or did Congress merely change the extent of the law? 

Mr. Martin. Well, that is the same thing. 

Senator BuatNe. Well, it took the power away from the court 
because it changed the law. The common law was carried over into 
our Constitution and into our State constitutions. Now Congress 
and State legislatures have modified that common law repeatedly 
and in very essential parts, but that is not taking away jurisdic- 
tion. ‘That is amending what was the substantive law that should 
govern in courts of law and courts of equity. admiralty and all the 
branches. 

Mr. Martin. But, Senator, my point is this, that if it were not for 
that statute the judicial power to sit and hear and determine and 
rule upon the case and make a decision would, of necessity, include 
within the exercise of that power the right to use that common-law 
defense of fellow servant and contributory negligence. 

Senator Brarxe, Was not that a mere right to apply the law then 
as they found it? The jacisdiction was to apply the lnw, not to 
make the law. Now Congress has made a law, and it is the duty 
of the court to apply that law instead of the common law. It is an 
application of the law and not. the exercise of judicial power, it 
seems to me. I just want to get my mind perfectly clear on this, 
because IT appreciate the very great difficulty with “hich we are 
confronted. 

Mr. Martin. I do not seem to see, myself. anv difference between 
the restriction upon the judicial power or the cutting down of juris- 
diction, because it amounts to the same thing, because our courts, 
before the adoption of the employers’ liability act. had carried the 
defense of fellow servant, assumption of the risk, and = contribu- 
tory negligence to such an extent tht law writers and philosophical 
writers and people interested in the subject complained bitterly of 
the defense of fellow servant in a large class of cases constantly 
arising in industrial ae alt and that was the remedy they 
applied to correct it, to deprive the railroad of the defense of fellow 
servants, and of ass: ption of the risk and of contributory negli- 
gence, and they eut down the jurisdiction and, incidentally, there 
went with it a deprivation of judicial power for whereas before 
that they did pronounce judgments; that is. the courts deal with 
the subject judicially. The court said, “The rule of fellow servant 
is a complete defense.” “ There is in this record evidence which 
convinces us that the ease should have been taken from the jury 
because of the doctrine of the fellow-servant rule.” 

Now they can no longer do that, and jurisdiction was seriously 
diminished, or, stating it) more accurately. Judicial power was 
diminished. 

So that the burden of my argument on that, Senator, is this, that 
there was not such a definite system contemplated in the grant of 
the judicial power but what Congress had at all times fall control 
over the subject as such, whether it be law, equity, or admiralty, and, 
as applied now to the bill in question. Congress has the power to 
limit the functions of a court of equity, and in a certain class of 
cases to deprive it of the injunction power. 
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Now. in that sense it might be admitted that to cut down the 
judicial power is to cut down the jurisdiction, but it amounts to the 
same thing. 

Senator Bruatne. It seems to me that the judicial power falls into 
two classes. In one class of cases it is vested in the Supreme Court 
and our inferior courts that arise under the Constitution, that are 
in the Constitution, expressed. not implied, not inherent, but ex- 
pressed powers within the Constitution, and then such other power 
as may be provided by the laws of the United States. Now, that is 
one class of judicial power. 

The other, then, is with respect. to treaties and affecting ambas- 
sadors, cases of admiralty and maritime jurisdiction, controversies 
in which the United States is a party, controversies between two or 
more States, between a State and citizens of another State, between 
citizens of different States. You have the class of cases arising 
under the Constitution, and under the Jaws of the United States, 
so that vou can change the substantive law and restrict the judicial 
power by the administration of that law. 

Mr. Martin. I think vou undoubtedly can, and it seems to me 
that the whole matter is found in that one sentence. The judicial 
power shall extend to those cases, but it does not say that Congress 
must exercise that jurisdiction. 

Senator Bruarne. Oh, no: Congress has discretionary power. It 
may do away with all the inferior courts and leave ¢his burden upon 
the Supreme Court. 

Mr. Martin. Because the language is, without referring to the 
verb again “to controversies in which the United States shall be 
a party: to controversies between two or more States, between a 
State and citizens of another State, between citizens of different 
States.” 

Senator Biatxe. That is a constitutional power. We can not 
take that away from the courts, as I understand it. 

Mr. Martix. Well, it seems to me that the judicial power merely 
extends to them, but that if Congress did not see fit to exercise that 
jurisdiction it would re:uain in the States. 

Senator Brarne. There is no State chat authorizes a citizen to sue 
the United States. 


Mr. Martix. No. 
Senator Buaine. Nor to sue a citizen of another State. I mean 


a citizen of another State in the jurisdiction of his State. They 
can sue him within the jurisdiction, if they can get personal process. 

Mr. Marvin. Yes. If Congress did not exercise that power then 
there would be mo jurisdiction to entertain controversies between 
citizens of different States. 

Senator Boas. The court would establish its own rules of pro- 
cedure under the legislative act when they have the judicial pos er 
with respect to that class of cases. Then they have the judicial 
power with respect to that class of cases arising under the Consti- 
tution and arising under the laws of the United States. That is an- 
other class. 

Mr. Mantix. Then I think that your argument would be, Senator, 
that to some extent, at least, the Supreme Court and the Federal 
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courts, such as might be created from time to time would, without 
any law, have the right to determine cases in law and equity. 
nator BLAINE. With respect to those cases—— 

Mr. Marrin (interposing). With respect to those powers. 

Senator Buarne. Other than those cases arising under the laws 
of the United States. They can only exercise that power in apply- 
ing the law as it exists, and if Congress did not pass any law on the 
subject, they would apply the cominon law. 

Mr Masti. It may be that you are right, sir, in that particular, 
but I can not see that that would, in this particular case, interfere 
with the operation of the proposed law, because there is no purpose 
to deprive the Federal court of all power in equity cases. 

Congress merely deals with this power, alters, amends, and limits 
it, as it has done with the grant of admiralty and maritime jurisdic- 
tion, and in that, from what the courts have said in the cases which 
I have cited, there would seem to be a clearly recognized power to 
alter, modify, extend, diminish, or increase or decrease, as they 
saw fit, and the referenec to law and equity in this class of cases is a 
very broad general grant. 

ow, taking up the next consideration, it is said with respect to 
the bill that it amounts to a deprivation of property without due 
process of law, and it is said that Congress can not define what prop- 
erty is, for in attempting to define what property is there is a de- 
privation of property without due process of law. To us it seems 
that the bill does nothing of the sort. There is no effort to deprive 
citizens of the United States of what was termed or understood to 
be property at the time the constitutional amendment concerning the 
deprivation of property without due process of law w:s passed. In 
other words, the ap limitation that would be found under ti:e due- 
process clause would be in the fifth and the fourteenth amendments. 

That calls for consideration of what property was—what property 
was understood to be when the Constitution was adopted and again 
when the fourteenth amendment was adopted. 

Coming more recently to the fourteenth amendment, there was at 
that time no thought that these things which since have become to 
be regarded as property were at that time property, the right to 
labor, the right to engage in business, which we believe we can show 
this committee are not property rights and were never ce asidered or 
conceived to be property rights prior to about 1890; that when the 
constitutional amendment was adopted in 1868, in the fourteenth 
amendment, in 1869, at that time they had just passed the thirteenth 
amendment in which they had said that involuntary servitude should 
not exist in the United States, and there was no Jonger any property 
right in a person’s labor. They had fought a great war to determine 
that question. 

There was no longer any right of property in persons or in the 
labor of persons. 

So the proposed law can not be said to controvene any constitu- 
tional power with respect to a large number of things that they 
now call property, for property, in 1868 or 1869, did not cover human 
labor. There was no property in it. And the only way that this law 
can deprive persons of their rights so as to amount to a deprivation 
of property without due process of law would be under the four- 
teenth and fifth amendments. There is nothing said in any other 
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part of the Constitution about it. Congress would have the right 
to make such definition, except as limited in those two particulars, 
as it saw fit. 

Now, the right to define has at all times been of the essence of 
legislation. ‘The power of defining the subject over which legisla- 
tion was about to apply has been exercised a great many times. You 
will find in a great many bills that have been passed that certain 
things shall be defined as so and so. They have done it repeatedly, 
and continue to do it. So that the power to define that which you 
are dealing with seems to be a characteristic of legislation itself, and 
it can only be criticized when it comes into sharp conflict with 
definite provisions of the Constitution. 

Now, Congress could not by any law so define property as to say 
that my house anit lot shall not be deemed to be property, and thereby 
deprive me of it without due process of law, because houses and lots 
are pby<:cal, material property, were considered at the time the four- 
teenth amerdment was adopted to be property, and it was that class 
of property tivat the fourteenth amendment was designed to protect; 
but it was not designed to protect the right to labor or to protect 
incorporeal, intangible, and. vague floating rights which did not 
constitute property. And I think I can show the committee that 
the concept of property itself is a new thing, and the courts, up 
until about 1890, di not consider or deal with human labor as 
property, and that doctrine that the hursan labor is property was 
injected into the judicial system in equity for the purpose of protect- 
ing it by injunction. 

n this respect. and from this point, before proceeding further 
with the argument, I have te suggest that the author of the bill and 
its proponents, after conference and due cousideration, authorized 
me to say that in our judgment the bill may be amended by the com- 
mittee if the committee sees fit in these particulars: That the word 
“and “ may be stricken out and the word “or” substituted, so that 
the bill shall now read “tangible or transferable’ instead of 
“tangible aid transferable.” As it now reads both of those quali- 
ties vould lave to be found in the subject itself, but if we inter}. se 
the word “or” in place of “ and” then you reach a class of property, 
first, tangible property, and, second, that class of property which, 
not being tangible, it still transferable, and if that is done I think 
that the bill would exclude from its operations all those vague, 
indefinite, indeterminate rights which are at ‘he present time within 
the reasonable reach of a court of equity by injunction. In other 
words, in that class of cases you have the right to labor, the right to 
do business ; you have a nuinber of vague, incorporeal and intangible 
things; but if a right exists in all its fuliness so that it may be trans- 
ferred, is capable of trarsfer, it would be reached in this bill, and 
vould be protected by injunction even if it were not tangible, and 
I chink if that amendment were allowed it would cover patent cases 
and copyrights, trade-marks, and a large number of cases where 
there may be a distinct property right which should be protected. 

Senator Biains. That is transferable ? 

Mr. Marrin. Yes; transferable but not tangible. That would 
cover patents, copyrights, trade-marks. There is such a istinct 
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right in a registered trade-mark that the court recognizes its trans- 
ferability. ‘Phe courts commoniy recognize the transfer of choses 
in action by instrument in writing: a transfer of chose in action so 
as to bring in a person not the original owner of that chose in netion, 
who may sue upon it. It is not physically transferable. You can 
not pick up my debt to you and say it is tangible, because it is not, 

Senator Buarne. But it cun be assiened. 

Mr. Martin. It can be assigned, and it is inheritable, because :t 
falls within the range of personal property that comes under the 
authority of administrators and executors of one's estate. 

And, so just the change of that word from “and ~ to “or” it 
seems to me eliminates any possible criticism: on that ground. and 
so amended it will reach a class ef property that should stub receive 
the attention of courts of equity in proper cases to protect by injpune- 
tion, and it would eliminate from that class of cases this defimition 
that has crept into the decirions in deafing with these Tabor ques- 
tions. It would eliminate jurisdiction, then, of a court of equity over 
human labor and the right to withheld it at will. 

Ihave searched the range of the law with respect to the incorporeal 
hereditaments at common law. various future estates, contingent 
rights. I can conceive of no right recognized at commen law which 
does not possess the quality of transferability or of tangibility. 

Senator Biaine. Except torts! 

Mr. Martin. Sir? 

Senator Buaine. Except torts ¢ 

Mr. Martix. And when vou come down to torts, the test of the 
transferability of actions in tort, the assignabilitv of the tort. is, 
does it descend to the heirs at law! If it does not, it is not sich a 
property as would be transferable. 

iti have suffered a distinct loss of my property by the encroach- 
ment of the unrestrained waters of my neighbor who has permitted 
them to go upon my land or, by his conduct, in committing some 
act that walleconetibte an encroachment on my extraleteral rights, 
or in injuring my property in any way. the essence of which is a 
tort or trespass that descepds now to the administrator or executor. 
that kind of a tort is well recognized to be assignable and trans- 
ferable. 

But the tort of slender and libel, the vague, indefinite tort. the 
personal right. the injury to the person, assault and battery, and 
things of that sort, ave not assignable, because they are not capable 
of transfer or assignability. They are not tangible. When you come 
to the economic need for the existence of inyunctions, there ts no rea- 
son why the injunction should be held to protect any such right. 
They are not commonly protected now by injunction. ‘Phe only 
vagiie and intangible rights that are now protected by injunction are 
these labor rights of that sort. In labor cases it is issued because 
the right to the earnings from Jabor is considered as a property right 
which should be protected at any cost by injunction. 

Senator Biaine. By the persons named. 

Mr. Martin. Yes. 

Senator Brarxe. Not by a general situation. 

Mr. Martin. No. 

Senator Brains. But by the persons named. 

Mr. Martin Yes. 
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So that you will not do anything economically wrong when you 
deal with Chat class of cases by depriving them of the right to issue 
un ingunction against them. 

Senator Nonus. Would not this still extend even to some of those 
nehits that would not descend upon the death of # person ¢ 

Mr. Marien. The bill, if you permitted that amendment, the sub- 
stitution, sir, of the word “or” for “and.” would not extend the 
protection of the injunction to anything that was not a definite right 
and capable of being transferred. 

Senator Nora. However, it would cover a patent right? 

Mr. Martin. Tt would cover a patent. right. It would cover all 
such rights that have a distinct property value and that have always 
heen recognized as a species of property. You would clear up all 
the objecfions to the bill on that score. that i dil not reach and 
protect property. The only thing it would aot protect would be the 
right to human lapor. or the right to the incretsent derived from 
Inbor. Tt would not reach a certain class of intangible and untrans- 
ferable rights, or rights that ean not be transferred: but as to all 
eNistings property rights capable of transfer, like the transfer of a 
chose inaction, the sale of a debt. even though the debt be not reduced 
to writing, the sale of open accounts of a debt or claim. a chose in 
action, it could be transferred, because the law permits the transfer 
in every State in the Woion of claims of that character. So that 
that eliminates any possible criticism on that score. 

Then we have to suggest also the further amendment that the 
word “adequate should be written into the statute so as to read 
* oquity courts shall have jurisdiction to protect property when there 
is no adequate remedy at law.” 

Now, the reason for that is twofold. First, the ancient jurisdic- 
tion in equity seems to depend upon that, and the adequacy of the 
remedy at law has always been a test, even back in the days when the 
chancery system was flourishing at its height in England, and under 
the adoption of the judiciary act in 1789 we included in section 16 
this clan-e which has been carried into the judicial code in existence 
to-day, “suits in equity shall not be sustained in any court of the 
United States in any case where a plain, adequate, complete remedy 
may be had at law.” 

In other words, as early as 1789 by statutory enactment that 
thought was carried forward into the law. that there could not be 
resort to equity if there was an adequate remedy at law, 

Senator Norris. Suppose we inade these changes as vou have sug- 
gested, and we passed this law with a view of preventing injunctions 
in labor disputes, would it not be very easy for attorneys preparing 
a bill of complaint, the object of which was to secure an injunction 
in a labor dispute, to make the allegations that the result of the con- 
spiracy which they would allege would be to injure the physical prop- 
erty, and get an injunction, and would it be effective if they wanted 
to accomplish that purpose ? 

Mr. Martin. I think probably it would, but it would always de- 

end, then. upon the proof, and certainly no court would entertain an 
Injunction unless there was proof of pending and immediate injury 
to the physical property of the plaintiff. There is no purpose now. to 
deprive the court of equity of the proper protection of property— 
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property in its true and proper sense. Labor unions would still be 
within the contrul of the courts of equity to guard against attacks 
upon property, the improper destruction of property by force and 
violence of that character, but it would not reach the cases which 
have grown up under the present system in the last few years, such 
as the Bedford Stone Cutters case or the Duplex Printing case, which 
I shall discuss in a few minutes. 

Another reason for the inclusion of the word “ adequate ” is because 
undoubtedly the courts would read that term into the law anyhow, 
because a remedy can hardly be said to be a remedy which 1s not 
adequate. 

Senator Norris. I might say, just for the purpose of saving time, I 
do not believe that it is advisable to take much time on the discussion 
of inclusion of the word “ adequate,” if we report out the bill, because 
I think that it is generally conceded it should be included. I do not 
know that it would add anything td it, because I am inclined to think 
it means that without the word “ adequate.” 

Mr. Martin. I think so. It would be understood. 

Mr. Wriit14am B. Wirson. Mr. Chairman, may I ask a question? 

Senator Norris. All right. 

Mr. Witson. This says where a remedy at law has been provided, 
and does not that carry with it an implication that the law-making 
body has provided a remedy? 

Mr. Martin. I think it does. 

Mr. Wison. And if the lawmaking body has provided a remedy, 
must it not be inferred that the lawmaking body has provided a 
remedy, must it not be inferred that the lawmaking body has provided 
what in its judgment was considered an adequate remedy ? 

Mr. Martin. No; because there, I think, you infringe upon the 
judicial power to determine whether the remedy is adequate as suited 
to the particular facts before the court. 

Mr. Wirison. Well, when the lawmaking body acts in providing a 
remecy it provides a remedy that in its judgment is adequate. 

Mr. Martin, Yes. 

Mr. Witson. If the lawmaking body provides a remedy that in 
its judgment is adequate, and the lawmaking body has dealt with 
it on that basis, why should the court have the right to step in and 
wa ls is an adequate ia 

r. Martrn. The answer to that is this: That the lawmaking body 
in enacting a law can not cover minutely the varying situations of 
life. That was the origin of courts of equity, because of the rigid, 
unelastic character of the common law. 

The common law, finding a state of facts, rigidly applied its 
remedies, which the equity court said were unconscionable, such as the 
Jaws covering debt, replevin, and so on. If persons brought them- 
selves within that remedy, all right, they got that; but if there was a 
drastic or a great wrong or damage which followed from the opera- 
tion of the law itself, in the recognition of fines and forfeitures, 
equity would relieve against that situation because it was against 
the conscience of persons that the law should exact its pound of 
flesh. In other words, the law is rather unelastic and can not be 
made to fit so many minute situations of life. 

Senator Norris. There has been considerable discussion about this 
word. To my mind that is not very material, because I think it 
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would mean the same with it as without it. It has always been in 
all acts that I know of in regard to remedies that existed by law 
that would prevent the issuing of injunctions. If it is a remedy at 
all, to my mind, it is an adequate remedy. 

Mr. Martin. Yes. 

Senator Norris. In other words. if adequate is not there you would 
find that you would not go out and spin a fine thread to show that 
there is a possibility here that there might be a remedy, or a possi- 
bility there. It seems to me the court would hold, and it ought to 
hold, that the remedy to be such as to compel a person to go into the 
court of law. would be a remedy that had sense to it—that meant 
something; in other words, that was a real remedy. 

Mr. Martin. Yes, sir. 

Senator Norris. A practical remedy. 

Mr. Mastin. But it would do no harm to include it. 

Senator Norris. I do not think so. It would take away a lot of 
objection, it seems to me. To my mind. it is there anyway. 

{r. Emery, Mr. Chairman, might we make an inquiry? 

Senator Norns. Yes. 

Mr. Emery. May I ask the gentleman if the bill is amended in 
accordance with his suggestion, would it have prevented the issuing 
of the injunction in the Danks Printing case? 

Mr. Martin. I think it would. I propose to discuss, if the chair- 
man will bear with me, the operation of the court’s decision in the 
Duplex Printing case and in the Bedford Stone caxe. because the 
Bedford Stone case has gone much further than the Duplex case, 
and with respect to those cases to call the committee's attention to the 
fact that the decision must inevitably rest upon the assumption that 
labor is property, and this bill will take out of the operation of the 
sa any such concept of property. And that calls my attention 
to this, 

We further would like to amend this bill to include in the repeal- 
iny clause the reference to the Sherman Antitrust Act, and it may 
be there should be a reference to sections 6 and 20, and possibly some 
other sections of the Clayton Act. In fact the whole Clayton Act 
should be repealed, in our judyment, and also section 4 of the Sher- 
man Antitrust Act. 

‘The law. as we would like to have it amended, would read : 

And section 4 of the Sherman Antitrust Act approved July 2, 1800, together 
with all laws or parts of laws in eonflict herewith, are bereby repealed. 

We have included section 4 of the Sherman Antitrust Act spe- 
cifically because of the part this section has played in some of the 
recent. cases in the Supreme Court. of the United States, to which I 
will call the committee's attention. 

Senator Norris. Suppose there was nothing said about it? Sup- 
pose that repealing clause was stricken out entirely. and we said 
nothing about it. What then? 

Mr. BLacis. The law might fail in its effect because of the situa- 
i which the Sherman Act as aided by the Clayton Act has brought 
about. 

Senator Norris. You know what difficulty you are pushing us into 
if you should persuade us that is what. we ought to do, when we ask 
Congress to repeal the Sherman Antitrust law and the Clayton Act. 
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Mr. Martin. Only section 4. Tecan show you, Mr. Chairman, that 
the Clayton Act is worthless. 

Senator Norris. That may be, but you are saddling us with an 
obligation to do the same thing hefore the Congress, which TF doubt 
very much if we can do, 

Mr. Martix. I can show you. Mr. Chairman, not in my own 
language, but in the language of Mr. Spelling, in the work of Lewis 
and Spelling on Injunctions, a memorandum prepared by him, in 
which the whole vice of the Clayton Act stands revealed so clearly 
that there can be no lingering thought in the mind of this committee, 
when they examine that carefully, as to the necessity of repealing 
that act. 

Now. in repealing section 4 of the Sherman Act, that only relates 
to the use of the injunction. ‘There is still left all of the remedies 
under sections 1, 2, and 3. It is still a crime to do those things. 
The criminal prosecution of unlawful combinations and action at 
law is preserved. Section 4 would merely abolish the right to resort 
to a court of equity in those cnses, The reason we refer to that is 
because the law, prior to the adoption of these acts, did) not contem- 
plate the issuance of an injunction in a case where the combination 
was for a lawful purpose by persons who had a self interest in the 
controversy, 

I think the case of Mogul Steamship Co. ¢. McGregor, one of the 
English cases, of Tsu an rule of law laid dewn by the House of 
Lords, fairly expresses the condition of law before this theory of 
iabor being property crept into the modern law in the United States. 

This case is reported in appeal cases in the law reports for Isty, 
before the Privy Council. Peon of Lords, in England. The ease, 
Mogul Steamship Co. v. McGregor. is a very long case. Twill only 
read the syllabus if I may. 

Owners of ships, do oerder to secure ae carry dng trade exclusively for clein- 
selves and at profitable rates, formed an assoclition and agreed that the mann 
ber of ships te be sent by inembers of the assoclation to the loading port, the 
division of cargoes aud the freights to ce demanded. should be the subject 
of regulation; thata rebate of o per cent on the frelghts shonld be allowed to 
all shippers who ship only with members: and that agents of members should 
he prohibited an pain of dismissal from acting onthe interest of competing ship- 
owners: anv manmber ta be oat liberty Co withdraw on giving eerto in notices. 

The plaintiffs, who were shipowners excluded) from the asseciathen, sent 
ships to the londing port te endeavor to obtain cargoes, The nssochited owners 
thereupon sent nore ships to the port, underbid the plaints, and reduced the 
freights so low that the phiuintiffs were obliged to carry at anremunerative rates, 
Thev alse threatened to dismiss certain agents if they loaded the plaints’ 
ships. and elrculated a notice that the rebate of oO per cent would tot be al- 
lowed to any person who shipped cargoes on the plaintiffs’ vessels, The plain: 
tiffs having brought an netion fer dunmuyes against the associated owners alle. 
digg a consplracy to injure the pladudtts : 

Held, affirming the decision of the court of appeal. that since the acts of the 
defendants were done with the awful object of protecting and extending their 
trade and increasing their profits. and since they had not employed awuy un. 
lawful means, the plaintiffs had no cause of action, 

In other words the courts recognized at the common law that 
where the persons had an interest in the controversy for their own 
»rotertion, for their own profit and gain. they had the right to com- 

ine together to deprive another person of his business in competition 
with them. They conld not destroy his property physically; they 
could not combine and conspire to commit physical injury upon him 
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and his employees, but they had the right to send out the warniag 
notice, they had the right to combine together and exclude others 
from the benefit of the regulations which they were adopting for 
their own protection and benefit, and if the necessary results of this 
combination and conspiracy was to deprive him of his business so 
that he lost a great deal of money, he could not complain, because 
they were exercising a legal right of combination, and it was only 
when the courts began to recognize the right to employ labor at a 
srofit as a part of a business as a going concern, and the increment 
rom labor as a property right—it was only when labor itself was 
treated as property that they conceived the iden of extending the 
injunetion to such a property right, and this bill will correct: that. 

I will file a aeNGPA NAMIE Mr. Chairman, covering the essential 
features of my argument, so that the conimittee may have it in 
addition to what I hace said before the committee. 

Senator Norris. Mr. Martin, assuming that we want to brin 
about the same conditions that existed in that case you cited, coul 
we not reach the same thing be defining labor, and saving positively 
that it is not a property night. that the labor of a person is not a 
property right? 

Mr. Manrrix. May To oanswer (hat by reading from Lewis and 
Spelling, the author's view of the necessary effect of the Clayton 
Act, and then call your attention to expressions of the Supreme Court 
of the United States in the Bedford Stone case and the Duplex 
Printing case? There is an extended note here of three or four 
pages, but 1 would like to read it to you if you would allow me tho 
time. 

Senator Norns. All right. 

Mr. Marrix. It may take an hour to do it. 

Scnator Norris. 1 probably will not be able to be here an hour. 
I think I will. Perhaps we can run on for another hour, unless 
something happens on the flog: of the Senate that makes it necessary 
for me to leave. 

Mr. Martin. I will give you the authors’ views because they set 
forth, Mr. Chairman, so clearly the viee of section 4 of the Sherman 
Act and sections 6 and 20 of the Clayton Act. 

Senator Norris. I do not like to disugree with your doing that, 
and Tam not finding fault with your argument, Mr. Martin, but as a 
practical proposition, if you convinee the committee that that is 
what we ought to do you haye started us on a job here that, in my 
judgment, we can not accomplish. 1 do not believe it is possible to 
repeal the Sherman Act and the Clayton Act. Congress will not 
do that. in my Judgment. They may he wrong about it. They may, 
in time, come around to that. Maybe your point is right, but if we 
want to accomplish something of u practical nature, it seems to me 
we ought to find some other way to do it if it is possible. 

Mr. Martin. I realize, Mr. Chatrman, the great difficulty of doing 
that. and the song of protest that would sweep the country if there 
was an effort to disturb the Sherman Act.” But we have referred 
specifically to section 4, the use of the injunction in those cases, be- 
cause we believe-— 

Senator Norris (interposing). Well. why can we not, if we think 
the injunction has been abused, reach the question by providin 
specifically that in certain cases injunctions shall not be issued, an 
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put it in language that will be general so that we will prevent its 
abuse. if we find it has been abused in the past. 

Mr. Martin. It may be in this present form sufficient, because 
there is a provision in the law that it should be deemed to be a repeal 
with respect to all acts inconsistent therewith, and surely any proper 
interpretation of the law would contemplate a repudiation of deci- 
sions rendering inoperative. at least, sections in conflict with this 
law: but we thought it would strengthen it to.include that. 

But the vice of this Clayton act in sections 6 and 20 is so great 
and is, I believe so clearly here set forth, that I think the committee 
should have it for what it is worth, if I may read this to you. 

Senator Norris. All right. 

Mr. Martin. This begins at page 272 of this volume, the Law of 
Injunctions, by Lewis and Spelling, published in 1926. 


It will be noted that the prevention of injuries to trade or business relates 
largely to confilcts between industrial clnsses; that is, between those having 
capital invested in productive enterprises, usually designated “ employers” and 
those receiving wages as participants in productive industries, usually desig- 
nated °“ employees.” A volume could be devoted. and in fact volumes have been 
written on the subject, under appropriate titles, dealing alone with lubor law, 
the most important phases of which relate to the use of injunctions in labor 
disputes. But any intelligent discussion of the use of injanctions in labor dis- 
putes luvolves searching investigation and exposition of law governing ccn- 
spiracy, the antitrust act, common law restraining of trade, and the rights, 
nowers, duties, and Mabilitles of organized labor. An examinntion of the cases 
cited {n this chapter (8) and chapter 1 would disclose such advances and exten- 
sions of judicial power und examples of {ts exercise as should cause widespread 
alarm nmong all labor organizations, according to labor's theories on the sub- 
Ject. The Clayton act. upon its passaze, was widely acclaimed to be the most 
important legislation in all history. its sixth section as a ‘new freedom” or 
“new magna charta,” and its twentieth section as “labor's bill of rights.” All 
of which was at variance with the facts and contrary to the views of those who 
had advocated real legislative relief, session after session, for several years. 


I will leave out some parts of this, to cut it down somewhat. 


The methods, forms. and directions in which expansion of judicial power 
has been accomplished can be rendily learned by studying the decistons 
synopsized under the various section heads of this chapter and chapter 1. It 
will be seen that the protection of mere business privilege by injunctiur which 
was first judicially undertaken 25 years ago to safeguard, at all bazards, a 
business in its entirety as o going concern has been recently extended indis- 
criminately to all the incidents and ramifications of business activity. as well on 
the streets and highways as on the premises where the business is transacted. 
Not only ao. but the things that a labor organization may do, in furtherance 
of a trade or labor dispute, have been obsoleted as a legal question and made 
the subject of judicial discretion; that is to say, of judicial opluton. For 
instance, whfle it was conceded in what is known as the Tri-City case (Amert- 
can Steel Foundries r. Tri-City Trades Council, 257 U. S. 184), that the Clayton 
Act exempted peaceful persuasion from injunctive inhibition, yet it was held 
there could be no such thing in legal sense as lawful picketing. And following 
that Hne of reasoning. the court assumed to prescribe just what strikers could 
and could not do ir furtherance of a strike. They might provide facilities for 
the acquisition of information and for “ peacefal” persuasion; that is to say. 
they might station just one man near each point of entrance to and exit from 
the works; but that one man must conduct himself peacefully. according to the 
court's understanding of the term. In other words, the court then and there 
assumed complete powers of regulation of the conduct of the participants in 
trade disputes, which is none other than the exercise of legislative power. 
But those responsible for the Clayton Act, or who hailed its passage an a 
wonderfully progressive step in labor's interest can not now consistently con- 
demn the courts for such decisions as that in the Tri-City case and similar 
cases, 
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The act appears to be fatally defective in definition. Since it contains no 
definition of the words “ peaceful” and “ peacefully" the construction ur defi- 
nition of these terms was obviously and necessarily imposed upon the courts. 
It became necessary for them to determine in each case us it arose whether 
the acts or course of conduct complained of came within or was excluded from 
the trivial limitations upon the judicial power In the matter of issuing injunc- 
tions. In this respect the act of the Hinois Legislature. In 1025, is meritorious 
as copipured with section 20 of the Claytun Act. In effect, it defines and legal- 
izes persuasion by u process of exclusion, the only persuasiun excluded being 
that characterized as or accompanied by threats or intimidation. The propo- 
nents of the Iinvis act had the good sense net to insist upon the insertion 
vf the word “ picketing” our even “ peaceful picketing.” They were content 
to get the substance without cavilling about the name by which it should be 
designated. The New Jersey act of 1926 1s copied from it. 


TP EXPANDS JUMCIAL POWER 


But the Clayton Act, either by express terms or by essential implication opens 
the way and sunctions the most drastic and sweeping injunctions upywhere or 
in any case issued by the courts since its enactment. This is in yart due tu the 
use of the term, “ property right” after the word “ property " in the twentieth 
section, without defining and limiting the words, “ property right,” and in part 
to the express language used in section 17. By omitting to define these words, 
it was clearly left foi the .ourts to include within the definition of property 
right, not only good will of business and other intangibles, that had been 
immemorlally beld entitled te Injnnctive protection. but the right to do, carry 
on, apd continue business, as well as such incidental and adjunctive rights as 
went ulovg with the transaction of business, anywhere and everywhere. 

The sevevteenth section of the Clayton Act has the deceptive form of a 
regulation of notice in injunction cases. But the question of whether or not 
an injunction in a proper case for injunctive relief s).all be preceded by notice 
to the purties proceeded aguinst is one in which labor never had any spectal 
interest, und the highest autborities {n the labor movement, prior to the 
Clayton Act, expressly conceded before the vommittees of Congress that, if a 
party is cntitled to am injunction at all, he should have It issued and served be- 
fore the other party hears of his application and is thus given an opportunity 
to do the mischief before being restrained. Nevertheless, we have in the 
Clayton Act a section which reads: 

“Sec. 17. That no preliminary injunction shall be issued without notice to the 
opposite purty.” _ 

Senator Norris. Well, what does he say about that? They do 
issue them without notice, and if they disregard that Iaw will they 
no. disregard any other law ? 

Mr. Martin. They issue them without notice because of the 
restraining order. 

Senator Norris. The law says they shall not issue then without 
notice, 

Mr. Martin. To continue what the authors say: 


“No temporary restraining order shall be granted without notice to the 
opposite party, unless he shall clearly appear from the specific facts shown by 
affidavit or by verified Dill that immediate and irreparable injury, loss, and 
damnuge will result to the applicant before notice can be served and a hearing 
had thereon.” By this language, Congress says to the courts and judges: 
“(1) You can net issue a preliminary injunction at all without notice. (2) 
But just change the nume of the same thing, and call it a temporary restrain- 
ing order—”’ Now. mark what fullows the substitution. ‘“‘ Unless it shall 
appear * * © that immediate and Irreparable injury, loss, and damage 
“i result to the applicant before notice can be served and a hearing had 

reon.” 


Senator Norris. That has always been the law. before that. 

Mr. Martin. Except that in the old law before that the irrepar- 
able injury, loss, and damage was to property, anc it now reads 
“irreparable injury. loss, and damage.” without consideration of 
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any property, as long as damage results to you from this combina- 
tion which is set up, damage to income or,whatever it may be, be- 
cause there is no reference to property included in that definition. 


Thus an exception is introduced by the word “unless,” covering a wider 
field of sanction for the judges than was ever claimed by or for them prior 
to the Clayton Act. No one ever asked the issuance of a temporary restraining 
order, or any form of Injunction. or injunctive interference, “ anlers to prevent 
some form of immediate and irreparable injury, loss, and damage.” It should 
alsu be noted that a restraining order ix almost invarlably the forerunner of 
an injunction, and is just as brond and effective. It usuatiy does the bust- 
ness for the person or corporation applying for it in 2 labor case. Seldom does 
any heartng follow it in such a case, with reference to the propriety or im- 
propriety of a final order. 

But there is u bigger joke in this seventeerth section than that just men- 
tioned. After te word “dumage,” there fs not. as in all reuson and fairnesa 
there should be, the words “to property or property rights.” Stating it 
according to its legal effect. the section gays to the judges: “You may tissue 
the order and follow it up with an injunctlon, not merely to protect property 
or property right, as theretofore, but now you may issue it In favor of any 
one who presents the requisite affidavit or verified DIN setting forth that be is 
about to suffer tinmediate and irreparable injury, loss, and damage, in any way.” 

Many erronec !s statements and much misleading and harmful propaganda 
have been promulgated co..cerning the provisions of the Clayton Act on the 
subject of Jury trint in coutempt cases, a subject closely related to injunc- 
tluns. While, correctly speaking, labor classes have no more {nterest In the 
matter than others, yet the Supreme Court decision upholding constitutionality 
of this trivial regulation of procedure {n the Michaelson case (266 U. S. 42) 
has been widely advertised by interested parties as a notable triumph for labor 
and a justification for the legislation. And it is entirely proper, in a work 
devoted to the general subject to discuss these provisions of the act and their 
meaning of the only decision by the United States Supreme Court (reversing 
the lower court) on the subject. 

These sections of the act then before the court are not labor provisions at 
all, in any proper sense, but general luw, enacted as umendments to the judicial 
code of the United States. 

It has been also starkly stated that the court held in the Michaelson case 
that the relation of employer and employee is not severed by a strike. for the 
purposes of the act. But the relation of employer and employee is not imen- 
tioned in the sections we are now discussing, but only in section 20, which 
deals with injnactions in labor disputes, And the court called uttention to the 
fact in disposing of an argument presented in the case, but otherwise did not 
discuss the question of whether the relation of employer and employer is 
severed by a strike. - 

The Cluyton Act us» ca. 21-26) denls with the whole subject of contempt. 
jury trinds being one om the details. The first section (21) tmits the entire act 
to contempts “of such charncter as to constitute also a criminal offense under 
any statute of the United States, or under the luws of any State tn which the 
acts was committed.” Section 24 contains exceptions, is so comprehensive and 
explicit as to justify its insertion in full. It reada as follows: 

“That nothing herein (in the whole act) contained shall be construed to 
relate to contempt conmitted fn the presence of the court, or se nenr thereto 
as to obstruct the administration of justice. nor to contempts committed in 
disobedience of any lawful writ, process, order, rule, decree, or command en- 
tered in uny suit or action brought or prosecuted in the name of, or on behalf 
of the United States, but the same, und all other cnses of contempt not specifi. 
cally embraced within section 21 of thix act. may be punished in conformity to 
the usages at law and in equity now prevalling.” 

That rules out from the benefit of jury trial all alleged conteinpt cases that 
ean arise in a labor dispute, with rare exception, in the Federal court; and of 
course the act has no applicability to the State court. In the first place, no 
jury trials are permitted where the act or conduct alleged to constitute the 
contempt was in the presence of the court or so vear thereto as to obstruci the 
administration of justice. And since there is no detinition or delimitation the 
question of whether the act or conduct obstructs the administration of juxtice 
is one which the court ix here empowered to decide for Itself. And this takes 
out of the privilege of the act u large and indefinite class of cases regardless 
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of wbather a statute bas been violated, and regardless of whether or not the 
United States is interested in the Mitigation in the course of which the con- 
tempt is alleged to have been committed. 

Then there can be po jury trial in the cuses of “contempts committed in dis- 
obedieace of any lawful writ. process. order, rule. decree, or commind entered 
in any suit or action brought or prosecuted in the name of, or on behalf of 
the United States.” 

Now, to realize the scope of this withdrawal of the benefit of jury (rial. let 
it be noted: (1) That the injunction is the only civil remedy to the government 
under the antitrust act. (2) It is not aettlied by the Debs case and by the 
revent raflroad shopmen's strike case that the United States hus capacity to 


~ hecome a camplatnant inoan injunetion sait in all railway strike cuses. (4%) 


Contempts “committed in disobedience of any lawful writ, process, order, rule, 
decree, or command entered“ covers all contempts chargeable Ibo such cases. 
This exception is susceptible of almost Itmitless expansion by judichi construe 
tion. 

The right of the Government to sue in railroad strike cases having been 
now firmls estabEshed, no more sults by individuals, or even combined rail- 
read computes against strikers necd be expected. Invariably, it will be seen, 
the Government will be appealed to oon oa plea of protecting wide public 
interests. Under the cloak of authority afforded by the decisions just referred 
to. Federal officinldom is sure to yield to the demands thus made upon it. 

We now proceed to the class of cuses in Federal courts—still bearing in 
mind that the Cluyten Act is inapplicable elsewhere —-to which the provision for 
jury is applicable. In the first place. it must be a sult between private parties. 
In the second place. the act or conduct constituting the contempt must lHkewise 
"deoof such character as to constitute also a criminal offense under any statute 
of the United States, or under the laws of any State in which the act wus 
commited.” 

The most important ingulry is as to what acts and conduct ordinarily give 
rise to charges for contempt in labor disputes. With exceptions so rare that 
they nay be almost designated as accidental, they are not "of such character 
us to comstiiute also a criminal offense under” etc. No Federal statute penal- 
izes boycotting, pleketing. persuading, threateuing, paying strike benctits. and the 
like. and there is probably not in the Unton another State than Wisconsin 
where such ucts are penalized by statute. And it was within the territorial 
jurisdiction ef the Federal court for the district of Wisconsin that the act 
was done which was held to constitute contempt in the much talked about 
and written about Michaelson case. wherein the Supreme Court held the lower 
court erred ino refusing. upon demand therefor, to uward the contemnors a 
jury trial, under the Clayton Act. Therefore, it is entirely proper to say 
that the labor cases covered by the so-called jury-trial provisions of tht 
act WIE be of such rare ovccurrences as to be alinost rceidental. 

To sve the scepe and breadth of the exclusion effected, and the narrowness 
of inclusion of the so-called jury-trinl provistons of the OQayton Act. it) ts 
only necessary to ghinee at a few eases, Jolin Mitchell and others were chiurged 
with contempt in the Hitelunan Cual case in West Virginia. (iifitelunan Cond 
& Coke Co. rn. Mitchell, 245 U.S. 220, 38 Sup. Ct. 65, 62 L. Kd. 260; Mitchell 
*. Hitehman Coal Cake Co., 214 Ped, 685, 181 CG. CAL 125.) The alleged con- 
tempt consisted In persurding nonunion cow miners to join the unton tn viola- 
tien of their contract with the mine-owning employers. They could not have 
hada jury trial becunse there was not then nor, for that matter is there to-day. 
a West Virginia statute penntizing persuasion. The tadividuals charged with 
contempt in Buck's Stove nnd Range Co. +. American Federation of Labor (see 
Jampers nr. Buck's Stove & R. Co, 221 U.S. 418). could vet have had a fury 
because there was ne Federal statute against boycotting, nor any State statute 
penalizine the boycott in any State where it was charged that the violation 
of the injunction occurred. And the same is true of the case of Duplex 
Printing Co. agalust Deering (254 U. 8. 443). And meny other eases that 
could be mentioned, the litigation being between private parties. None of the 
vets charged as contemptuous in the “ Palmer” injunctions against the coal 
miners in IMM could be submitted te a jury because the Government was @ 
party And the same is true of the “ Dauscherty ” injunctions against the rail- 
road shopmen, in 1922, aud for the same reagon. 

Thex. statements with respect to the small scope of the requirements ,as 
to jury trinis finds full confirmation fa the Michaelson case. The Supre.ne 
Court said: “It is of narrow scope, dealing with the single class where an 
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act or thing constituting the contempt is also a crime in the ordinary sense.” 
The court then proceeded to point out the other limitations upon the applica. 
bility of the statute, substantially as is done here. Nevertheless, the matter 
han been reported broadcast iu a form representing tbhut the Clayton Act 
granted jury trials, generally. in contempt cases. On the contrary, the court 
carefully differentiated between the rare instances in which the jury trial 
can be demanded and all other cases In which it is shown that the legislative 
branch has no power to grant jury trials. 

With respect to all Federal jurisdictions in order to obtain the benefits, 
whatever they are supposed to be. of jury trials, labor must first go tu work 
at the illogical and dfficult or f{mpossible task of procuring congressional 


enactments making it a crime to boycott, or persuude. er threaten, or picket, | 


or pay strike benefits, or assemble in numbers during a strike: else they must 
procure such legislution Im all the States, constituting the Federal judicial 
districts. 


Jury trial only contemplates the narrow class of cases where the 
conduct amounts to violation of the criminal law. 


Another section of the Clayton Act requiring attention is section 6, which 
reads thus. : 


And then there is the text of section 6. 


It fs not easy to avoid misunderstanding if that stutement be, here fairly, 
squurely, and fearlessly dealt with, shorn of all cloud of frrelevancy which 
has been made to arise from the interjection of that sentence into section 64, 
where it has not the slightest connection with the balante of the sectton. 
Indeed, it has no connection with anything. We might go further and say 
it is not legislation at all. It places no obligation on' any court or person 
anywhere to do or not to do anything whnatever, or to observe any rule of 
conduct whatever. And yet that expression bas been widely proclaimed as a 
valuable contribution to labor. But nothing that anyone mny say can make 
the expression, though unquestionably true, either more or less vain and 
worthless with reference to the struggle in which labor may engage for legis- 
lative relief, oc has bearing on any injunction case. 

When you come to analyze an act of labor and contrast it with 
the conduct of business, they call for the exercise of the same creative 
functions of the man’s mind, the same powers of imagination, of 
thought, of consideration for what you are about to do, for coordi- 
nated action in certain particulars to produce a certain physical 
result are called forth into being in the act of the business man 
who employs labor, who looks to the income to be derived from 
labor as applied to machinery for the production of property or for 
the production of material. The same creative faculty, the same 
imagination, the same mental processes, Mr. Chairman, are called 
for in the simplest and more fundamental acts of the individual 
laborer himself. 

It is true one acts under the command of the other. but in the 
doing of any specific thing that calls for him to exercise his intelli- 
gence, to use his judgment, his faculties directed to the thing that 

e is about to do, in its proper sense neither one of those processes 
amounts to property in any sense. [Reading :] 

Labor is no‘ x commodity or article of commerce any more nor any less 
than the activities of a manufacturer in the market where he sells his products. 
One or two judges have declared in gratis dictums, wholly aside from the 
merits of the cases before them, that labor is property. But suppose 40 or 
any number of judges so declare. It would not settle anything relevant : the 
matter with which we are now dealing, becuuse the jurisdiction is not pi. sted 
or based on or related to the labor side of the question of what is or is not 
property or a propeity right. Whether or not the abstraction called business, 
or the mere privilege of doing or carrying on business, is property or a property 
Fight is the debatable question, and in the decision of that question neither 
party has any interest in the definition of labor. But if it was thought worth 
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while to insert Chat sentence at all why didn't they make it rend thus: “ Netther 
the labor nor the business of a human being is a commodity or article of com- 
merce "* 

The real issue is none too simple when shorn of nonessentials; and all who 
under.ake to discuss it should leave out all mere abstractions and cling to the 
reiul issue. 

We huw come to a consideration of the balance of section 6, quoted above. 
If those in control of the legislation had really intended to exempt the assucl- 


ations named in the section, including labor unions, from Hubillty under the 


antlirest act, conceding for the present purpose only that such liability existed, 
they way to have done it was plaln and unmistakable. The straightforward 
and direct way was to dusert language which changed the antitrust act. What 
they did was to cater to the unfounded apprebensions of certain misinformed 
erratic persons, who had ne clear conception of what the courts had held on 
the subject. and to fuject into the hodge podge section such language as almost 
any pupil at a night school should be ashamed to use. 

An the first place, Congress has here attempted no more than to construe 
a statute without amending the statute fu any pardeular. It must be con- 
ceded by all that the task of construing statutes is truly judicial And if by 
any possibility a case should arise calling for the application of section 6, 
it would be held a nullity for that reason, if for no better reason. 

But that just mentioned is not the only phase of abourtivenes~. It is only 
necessary to call attention to two words. The language is that the anti:rust act 
shall not be “construed to forbid” the existence and operntion of certain 
organizations Gauming members of such organizations, from “lawfully “ carry- 
ing ou. the * legitimate" objects thereof. The corcluding clause is, “nor shall 
such organizations, or the members thereof, be held or construed tu be illegal 
combinations or conspiracies in restraint of trade under the antitrust laws,” 
It udds nothing to what precedes. Any legislative atiempt to authorize men 


, or n body at men to “lawfully” carry out their “legitimate ’ purposes, of 


which assumes that they need such legislative authority, is sheer nonsense. 

In arguing for an amendment, and to show the utter abortiveness of the sec- 
tion, Thomas (Democrat, of Kentucky), a talented member of the Judiciary 
Committee. said: 

“Mr. Chairman, ta say the least of this amendment (section 6. minus the 
first sentence, having been reported as a committee amendment). it is as 
nmbignueus as the prophecy of a Roman oracle. As a matter of fact, it means 
nothing. It is a mere declaration of that which fs now law. To make the 
statement that this law shall not be construed so as to hold certain organiza- 
tions to be illegal is simply to stgte that those organizations per se shall not 
he declared illegal by this law. You might just as well insert a paragraph 
dechiring that under this law the Baptist Church or the Masonic order shall 
hot be construed to he an illegal combination in restraint of trade.” 


There is only a short summary here, and then I will have con- 
cluded this reading. 


If it be conceded thut the mere right to do. or the right to contiuue business, 
its equivalent, is a property right, entitled to protection by injunction. it can 
not be consistently claimed tbat the branches, departments. and essential in- 
cidents— for fustance, the hiring ef help—are not also entitled to stich pretec- 
tion. In the face of such concession, how with any show of reason or con- 
sistency can those making the concession defend against Injunetion or in con- 
tempt cases bused on such injunctions, for instance, against any order forbidding 
interference with the movement, even on a public highway, of one employed or 
seeking employment in a plant. or with any business institution? Bills of com- 
plafnt in such eases are usually so prolix and voluminous—purposely so—tbat 


- not even competent lawyers, for the fees that defendants will pay. can afford 


to devote the time and labor necessary te analyze and digest them. The nature 
and scope of the business of the complainant and its manifold activities are 
usally set forth elaborately, and that branch pertaining to the number of em- 
plorees and the rights of the complainant in the matter of employing men or 
women “in the labor market" are seldom omitted. Thus the business rights 
and tangible property are scrambled together, so that it requires a high degree 
of professional skill and expertness to deal with such a case. 

2. Decisions subsequent to the passage of the Clayton Act (notably Duplex 
Printing Press Co. ». Deering. 254 U. 8S. 443) give the same force and effort to 
the antitrust act where its provisions and remedies are invoked against Inbor 
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organizations as before its passage: that Is to say, the rule laid down in 
Loewe v. Luwlor (208 U. 8. 274), is us applicable since its passage as before. 

If the committee will perm.t me a little more time, I would like to 
analyze the Duplex case and the Bedford Stone cnse because there 
they held that those provisions mean nothing. [Reading:] 

3. Lubor unions and their district and local branches are distinct legal eti- 
tidies and may be sued as such upon process served on their principal oftices, 
for the torts committed by them during the strikes; and their funds are sub- 
ject to execution us in cases against Individuals, corporations, and copartner- 
ships, notwithstanding section 6 or any other provision of the Clayton Act 
(United Mine Workers of America v. Coronado Coal Cu., 259 U. 8S. $44.) On 
the other hand, labor unfons engaged in carrying out their legitimate purposes 
are excinpt from the provisions of the antitrust act now exactly as before 
the (luyton Act, Just as are agricultural and commercial bodies and other 
voluntary assoclations exempt. There never was any foundation, in fact. for 
the alurm sounded. after the decislun in the Loewe-Lawlor case that labor 
unions, ax such, were being, by the courts, held amenable to the Sherman Anti- 
trust Act. < 

The argument, as you come to read it and apply it in connection 
with the decision in the Bedford Stone case and the Duplex Printing 
yond show the utter fallacy of expecting any relief from the Clayton 

cl. 

Now whether the act as it now stands is going to be sufficiently 
repealed without specific reference to it is a matter the committee, of 
course. will have'to decide. 

Sena or Norris. Now, Mr. Martin, included in that is a criticism 
by that author of section 20, where he says the law does not define 
property, does not define the word “ peaceful.” I did not myself 
suppose that the word “ peaceful” needed any definition: that the 
common pee ordinary persons, as well as educated folks, know 
what “ peaceful ” means; but there might be some reason for putting 
in a definition of “ property.” 

Suppose we felt after consultation that the law ought to be 
amended, and that this bill would accomplish the result desired, why 
could we not define property in the Clayton Act, perhaps using this 
bill to define it, rather than to repeal anything? Would not that 
accomplish the result? 

Mr. Martin. I don't quite understand. Would you refer to the 
Clayton Act, you say ¢ 

Senator Norris, Define property in the Clayton Act. and just 
amend a section of the Clayton Act, and in that amendment write 
in a definition of property. Assume that we would agree to this 
bill as it defines property, put that right in that section. 

Mr. Martin. The difficulty is in doing that and one inherent 
objection to that would be found in this, that laws should operate 
uniformly and should avoid the giving of class legislation. Now. 
the only constitutional inhibition against class legislation is in the 
sour oil umendment, that no State shall deprive one of equal 
rights. 

enalor Norris. All this bill pretends to do is to define property. 

Mr. Martin. Yes; but this bill as now drawn reaches all classes. 
Senator, and if it were inc'uded in the Clayton Act you would 
then be dealing with a speci.t class of people, with Iniv., then the 
question of equal rights before the law would come up, and the 

uestion would arise as to the propreity of the classification and 
the legislative relief extended to a class. 
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Now, there is not, with respect to Congress, any limitation upon 
class legislation. The only limitation is upon the exercise of claas 
legislation by the States, that no State shall deprive one of equal 
rights before the law. The language of the fourteenth amendment, 
Senator, is “ Nor shall any State deprive any person of life, liberty, 
or property without due process of law. nor deny to any person 
within its Jurisdiction the equal protection of the law.” 

~ Of course, that limitation in express terms reaches the conduct of 
the State. No State shall do that. There is no limitation in the 
Federal Constitution against the creation of class legislation as such, 
except that that is a fundamental precept of all constitutional law, 
that the law shall be equal, that we shall all be equal before the law, 
that the legislature shall not legislate for classes, except—and the 
courts define the power to be except there be a clearly defined field 
affecting a class of people which needs relief, in which event our 
Supreme Court has said that laws may be justified when they mect 
with that definition. But, primarily. it is a thing to be guarded 
against. 

Senator Norris. Would you sav if we passed this amendment the 
court will find it unconstitutional ¢ 

Mr. Martix. They did so, sir; in the Truax case. 

Senator Norris. What I am trying to reach is a practical way of 
reaching this remedy. I may be wrong, of course, but in my judg- 
ment there is no real possibility, no matter what this committee 
does, of Congress passing a law that will repeal the Clayton Act 
or the Sherman Act. It seems to me no matter what we want 
: do we ought not to deceive ourselves concerning what is in front 
of us. 

Mr. Martix. Then, by all means, Senator, I would if I were asked 
my opinion, leave the matter in the form of an independent bill, 
without attempting to inject it as an amendment to the Clayton 
Act for fear that it might be held to be class legislation. 

Senator Norrts. I have not much faith in my own judgment, be- 
cause I can not see for myself how some of these injunctions have 
been issued under the law as it stands now. [can see no excuse, for 
instance, for some of them. So it may be no matter what we pass 
the courts will construe it to be something else. 

Who was the author from whom vou have been quoting? 

Mr. Martin. Lewi and Spelling, published in 1926. 

Senator Norns. They make a very interesting argument there, but 
this law, when it passed Congress, was intended, there is no doubt 
in my mind, and I do not think there is any doubt in anybody’s mind, 
to prevent injunctions such as have been issued over and over again 
since its passage. While I think some of the criticism the author 
makes there is very good yet it does not seem to me that Congress 
ought to be called upon, when it uses the expression “ peaceful 
means ” to put another section in there to tell the court what it means 
by “ peaceful.” We might later on have to define vhat we mean by 
black or white or blue or red so the court would 1 — go wrong on it, 
and we can run ourselves into an absurd position. 

Mr. Martin. Certainly; but you correct it by that appeal, then 
you would have recourse to the simple definition of the common law, 
that the right to combine for the protection of one’s self or one’s right 
can not be interfered with by injunction. 
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Senator Norais. Now, this Clayton Act came after a long series of 
debates and after long consideration. It was one of the laws that 
an administration prided itself on. It was considered an adminis- 
tration measure. They were satisfied with it when they got it 
through. I think I know, in the best of faith. I was not part of the 
administration that framed it. but I know that man who did frame 
it, and I know what debate it had and what discussion it had. I 
think I know what they thought they were doing. Whether they 
were right or wrong is a different thing. They thought they were, 
and they thought shey had a remedy that was going to reach what 
they claimed and belicved to be an evil. It did not rench it at all. 

«ar. Martin. No; but to understand that, Senator, there is a com- 
aap answer to your inquiry as to its ineffectiveness, and if I may 

permitted to-morrow morning { would like to call vour attention 
to the Fedford cut stone case ant the Duplex decision. Those deci- 
ae nullified that law, they emasculated every wholesome feature 
of it. 

Senator Norris. Well, just admitting that they do. what assurance 
have we that another act we puss may not be nullified ? 

Mr. Martin. You take away the jurisdiction. 

Senator Norris. Well, suppose we do take it away, and they say, 
as has been argued here, that we have no constitutional right to take 
it away, and t ey assume it and go ahead. 

Mr. Martin. Then I assume you would have to go to the country 
and it would be one of the major political fields ur discussion, just 
as was the old coatroversy between the states-rights men and the 
liberal constructionists, because they came to an impasse at the time 
of the Civil War. 

Senator Norris. Well, that ought not to be necessary in a question 
of this kind. 

Mr. Martin. No; but I say go to the public. If the court would 
not consider it, Senator, what can you do but go to the country in 
debate politically f 

Senator Norris. I am not trying to find fault. even with the courts 
in the construction they -put on this law. but I do know that there 
were great lawvers and statesmen who. in the best of faith, under- 
took to prevent the promiscuous issuing of injunctions, and they 
put in it language that, after great consideration and debate, they 
thought was rght, and it did not accomplish what they thought 
they were accomplishing at all. Another set of men afterwards, the 
courts, construed it. and maybe they were right and the Congress 
was wrong, but I only mention it. [I am not saying who was right 
or thet anybody was wrong. Evidently the object to be accom- 
plished was not attained. It was a failure, and yet the best men in 
the country were engaged in trying to bring it about. 

Mr. Martin. That is true. 

Senator Norris. I do not think there is any dispute about that. 
What assurance have we that we can do any better 

Mr. Martin. Only that Mr. Spelling points out the weakness and 
the ineffective part of the law as it is and makes some very cogent 
suggestions. 

Senator Norris. | know he does. I think he does myself. The 
question rises in my mind now. Would it not be better, 1f we think 
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8 law ought to be passed, to take his suggestions, follow them, and 
take the law that Congress has passed and put into the law in the 
form of amendment the suggestion that Mr. Spelling makes why 
would not that bring it about? You are afraid to do that for fear 
it would be unconstitutional. Evidently he does not think s0, 
because he is speaking sarcastically of the law 

Mr. Martin, That is true. 

Senator Norris. And rather holds Congress up to ridicule in 
passing it. He said, “ You do not define property. You tell me I 
can do certain things by peaceful means and you do not say what 
you mean by peaceful means.” 

Mr. Martin. It seems to me, Senator, that we meet every objection 
when we deal with it independently under general terms that reach 
all persons, because this bill will reach the issuance of an injunction 
in all cases in every conceivable form where the right is tangible or 
transferable. 

Senator Norris. Now, when you come to that I do not want to put 
‘my judgment up against anybody else’s. I have heard so many 
opinions from other men on the subject, and great lawyers, that I 
almost feel that I do not have any opinion of my own. Now, some 
very able attorneys who agree with you that they want to pass some 
law, condemn this particular bill and say it has no effect whatever. 
When I hear that kind of an opinion from 2 man who wants to 
remedy what he agrecs to be a bad situation as earnestly as you do— 
says this bill will not accomplish it at all, it will not do any good— 
IT am wondering what the courts will do to it when it. gets to them. 
They will say it does not accomplish anything, and then some writer 
like Spelling will come on and write a very sarcastic, ironical view of 
it. like the reference to section 6 of the Clayton Act. 

Now, I was not the author of it, but I know the man who was and 
he is dead now. He was one of the greatest lawyers in the United 
States. He had one of the greatest analyzing minds of any man I 
have ever met. and that he was in earnest about it I have no doubt 
whatever. He thought he was going to do something great. I never 
shared that view exactly. I never thought that it would do any par- 
ticular good. 

Mr. Emery. May I ask—I think I know the Senator you have in 
mind—was that idea original with him? 

Senntor Norris. I am referring to Senator Cummins. 

Mr. Emery. I only ask as a historical reference. 

Senator Norrrs. As far as I know he was the author of section 6. 
Whatever might have happened later on with respect to different 
views that Senator Cummins may have held, at that time there was 
not anybody in the Senate more earnestly trying to bring about a 
practical solution of the difficulties than Senator Cummins, in my 
judgement, 

Mr. Forusern. I think you are right, absolutely. in that. Senator 
Cummins was dissatisfied with section 6 entirely. He was the author 
of the original section, as you will find by reading the record. He 
offered the opening sentence of his own substitute to be inserted in 
section 6, which was that the labor power of a human being is not 
property. 
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Senator Norris. I think probably you are right about that. 

Mr. Foruseru. That is the real’ historical part of it—as I was 
sitting in the Senate gallery when that occurred. 

Senator Norris. That part of section 6 that a great many people 
thought, and I thought, there was something in was that declaration, 
It seems to me that in construing that act any court that had any 
doubt about what it should be would construe it would that thought 
in view—that the Congress that passed the act made that declaration. 
Wherever there might be a misunderstanding, it was always nder- 
stood that the human labor was not property. 

Mr. Furusern. And that was exactly wha. Senator Cummins 
wanted to bring about. : 

Senator Norris. Yes. 

Mr. Fourusers. But all the distinguished lawyers on the othe: side 
convinced the courts that it was all so much claptrap. I do net know 
of any lawyer, so far as I have heard—not one single Jawver that I 
ever knew—who ever argued that it meant anything at all except 
what Spelling says it is. 

Mr. Martin. Mr. Chairman, a consideration of a few passages in 
the Duplex case and the’ Bedford Stone case will make quite clear 
the weakness of that act. Now if you care to hear from me at any 
time to-morrow I would be glad to have a little further time to make 
some comment upon those two cases and what we belicve this law 
will effect in view of what they have said so forcefully in those 
cases both with respect to the majority and the minority opinions. 
I would like to call your attention to the minority opinions of Judge 
Brandeis in those cases and contrast it with the majority opinions 
and with what they say about the Clayton Act in the mujority 
opinions, from which you will see that it is hopeless, I believe, to 
expect any relief from any inclusion of this bill in the Clayton Act, 
and from what was ssid in the Truax case you would run dangerously 
close to the objection that it might be class legislation, whereas if 
you deal with the subject independently and take it up and treat 
with it as an independent subject, dealing with the jurisdiction of a 
court in equity, with the. substitution of the word “or,” you reach 
in equity all the classes of property that should properly be pro- 
tected by injunction and you eliminate from that broad inclusion all 
those cases which the Clayton Act did not reach. 

Senator Norris. From this criticism by Mr. Spelling I gather the 
idea that if Congress, when it passed the Clayton Act, had put in 
the amendment it would have accomplished something. He may be 
right about that. 

think he is too critical and just a little bit narrow-minded, and 
what seems to me to have been wrong was the courts when they 
came to construe it. They were trying to be too technical. For 
instance, in section 6 of the Clayton Act they disregard, of course, the 
statement that the labor of a human being is not property, and while 
that is just an abstract statement, it is in the law, and it showed the 
intention of Congress when they were dealing with labor. They 
seem to have gone on the theory, in most of these injunctions, that 
it is property. _ 

Mr. Minny. It is the only basis, Senator, for these injunctions. 

Senator Norris. It seems to me Os could not issue the injunction 
on any other basis, and yet Congress has said in so many words it is 
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not property. When you are dealing with that kind of a condition 
I confess that I feel almost unable to prepare a statute that would 
meet it. 

Suppose now we added to section 20 some other and additional 
things in which we negatived the right of the court to issue injunc- 
tions. We have found that some of these injunctions have been 
issued and sustained on the ground that they were issued against 
people who were not employees. That could be remedied an 
amendment so that there should not be any injunctions issued of that 
kind. Some vf the injunctions have been issued and sustained on 
the ground that the laborer or employee had a contract. Some of 
those contracts, as I have looked at them, do not seem to me to 
sustain the injunction for one moment. 

Mr. Martin. That is the so-called yellow dog contract? 

Senator Norris. Yes. But they have issued the injunction. Now 
we could amend that by saying that no injunctions should be issued 
restraining anybody from advising individuals to quit work, even 
though they had a contract. 

Then, you have had other injunctions issued restraining men from 
making contributions, whether they are members of the union or 
otherwise, to assist in the prosecution of cases in the State courts. 
I can not myseli understand how they could issue those injunctions 
under the existing law. If they do, we can amend that and provide 
that. they should not do that. I can not myself see why the court 
should restrain me or anybody else from giving any advice I want 
to about a contract. 

Now, I do not want to go so far as to prevent the issuing of an 
injunction, which would be a sweeping thing, which would take away 
the power more than I would like to see it taken away. I do not 
want to prevent the court from issuing injunctions for the protection 
of property in any proper case where it ought to be protected, and 

ain s some of these would Jave been justifiable on that ground. 

ut they have not followed it -hat way. It seems to me they have 
misconstrued this law, the Clayton Act. 

Mr. Martin, The courts have not reached to the inhibition against 
doing harm to the property. They did not say you should not do 
that, but t2y have said I should not talk to the other men, I should 
not give them any advice, 

Senator Norris. I know it. I can not sustain that kind of injune- 
tion on any ground, on any existing law. I ca not see that it would 
be justified under any existiug law, but it is there, and it was a real 
live wire when it was in operation. There is no doubt about that. 
Men have been restrained from peacefully advising some fellows 
from doing something. 

Mr. Martin. Why, I understand, Senator, that 40,000 men in the 
coal fields of West Virginia are in a condition to-day almost amount- 
ing to involuntary servitude, held there because they can not move 
out of the district, they can not talk with each other, they can not 
advise each other, they can not do anything that they would do for 
their own protection. The injunction covers every act that they 
might do. 

enator Norris. That is probably true in some of these cases, and 
as I look at it there is not any law that justifies the issuing of the 
injunction. How can you remedy by statute a condition of that kind? 
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Mr. Martrn. Because, sir, it rests upon the false concept that that 
is property, and then the Clayton Act gives jurisdiction to the Fed- 
eral judge for him to define it, and then he, oY process of exclusion 
says, “ But this is not within the terms of the Clayton Act.” I would 
think, Senator, if you wanted to get away from that condition, that 
if you passed a simple general law in express terms reaching all 
people and all courts—— 

nator Norris. Yes. Now, that is simple on its face, but here we 
have had before us quite a number of very able attorneys who have 
spent years on the side of labor here as well as on the other side, who 
have said, “ Why, this bill von’t do any good.” I have found so 
many instances where, under existing law, judges have done things 
that seem to me they had no right to do, that I confess I am be- 
wildered, and you fellows may be right, and maybe it will not do 
any good. Qn the other hand, it is contended, of course, by some of 
those who are close to it, that it is a revolutionary measure, it will 
destroy all the rights that pretty nearly anybody possesses, and that 
it is unconstitutional because it does that. 

Mr. Marrin. I think they considered it only as drawn, with the 
conjunction “and.” so that it must be tangible and transferable, but 
when you divide this up, so as to make it read “ tangible or transfer- 
able ” you then take care of all classes of property or property rights 
that need any honest protection under the law. 

Senator Norris. I am not saying, Mr. Martin, that you are wrong. 
You may be entirely right about it. Very emince:.t attorneys on the 
same side of the case do not agree with you. 

_Mr. Martin. I do not know that they have considered the subject 
sar peat rather than conjunctively. 

; benator Norris. Well, we will adjourn until to-morrow at 10.30 
o’clock. 

ty ee po: at 1.10 o’clock p. m., the hearing was adjourned until 
10.30 o’clock a. m. to-morrow, Thursday, March 22, 1928.) 
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THURSDAY, MARCH 22, 1928 


Unitep Sratrs SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to adjournment, at 10.30 o’clock a. m., 
in the committee room, Capitol, Senator George W. Norris (chair- 
man) presiding. 

Present: Senators Norris (chairman) and Walsh of Montana. 

Senator Norns. You may proceed, Mr. Martin. 


STATEMENT OF WINTER 8. MARTIN, ATTORNEY AT LAW, 
SEATTLE, WASH., REPRESENTING THE AMERICAN FEDERA- 
TION OF LABOR—Resumed 


Mr. Martin. Mr. Chairman, in one or two recent cases of the 
Supreme Court, in which the force and efficacy of the Clayton Act 
and the Poe to an injunction has been considered, I think I can 
show you the propriety of considering this relief from the standpoint 
of an independent act rather than to attempt to work out a solution 
through existing laws. 

The cases recognize so clearly the property right upon which the 
injunction issues that I shall call attention first, briefly, to the condi- 
tion which results from the exercise of the injunction from that 
standpoint. 

aumong the cases that I call your attention to is, first, the case of 
Bailey v. Alabama, for there, in the Bailey case, the fundamental 
reference to the existence of the thirteenth amendment is considered. 

Before calling your attention to that case, however, let me advert 
for the moment to what I understand the testimony to cover, in a gen- 
eral way, in this case. I understand that the use of the injunction 
has reached the point in the Pittsburgh mininy cases where, in the 
occupancy of company houses, the defendants have been denied the 
rights of tenants under the State law. 

Conceiving that they have rights under the State law which need 
adjudication, they have attempted to take an appeal and, fearing 
that the State courts might qualify the use of the injunction or render 
it less effective, they have been denied the right of appeal, the right 
to consult with attorneys, the right to furnish bonds, and I am not 
sure in general terms what they have done in that particular, but 
they have so protected by injunction the plaintiff companies as to 
macearrna deny the citizens the right to resort to the laws of their 
own State. 
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The police power of the State is not being enforced as to them; 
and the Federal injunction reaches out and pus them in a position 
which we conceive to be but the equivalent of involuntary servitude. 
The situation in Indianapolis is that the court, by its action, has given 
directions to the defendants’ lawyer employed in that case, that he 
shall forthwith advise his clients to call the strike off and do certain 
face ha take the consequences, a threat directed against the lawyer 

imself, 

Considering now, in the West Virginia fields, that this injunction 
has protected, through this device of the so-called “ yellow-dog con- 
tract,” a contract that the employers have got from the men, so as to 
allow or justify the issuance of an injunction without any thought 
other than to lay the foundation subsequently for an injunction. So 
far as the actual contact between the company and the men goes, the 
covenant that the workman will not join a union is so entirely super- 
ficial, so entirely remote and collateral to the main purpose of the 
contract, that it should not be entitled to any consideration, and 
they do not base any claims upon it in so far as it has any direct 
bearing upon the relationship of employer and employee. 

The only reason that collateral covenant in the contract is employed 
is that those men will not work for anybody else during the period 
of the contractual engagement, and will not listen to any agitation 
or will not consult with anybody who has any purpose to defent 
their ultimate purpose of maintaining an open shee: 

So, it is entirely collateral to the contract in question and has 
nothing to do with the actual terms and conditions under which 
the men serve. The contract is hardly worthy of the name “con- 
tract,” because a contract is a meeting of the minds of competent 
contracting ‘parties, and there is no competency in that situation; 
there is not any possible meeting of the minds. The men are for ed 
by circumstances to go to work, and under the contract they have 
to work on these conditions in order to get the job; they are selling 
themselves and are denied their constitutional rights; they can 
take the job or leave it, just as they wish. 

The economic condition which prevails with reference to those 
matters, is such that he.has got to work; he has followed mining, 
say, all his life and lived in that community, has a family, and 
there is nothing else for him to do but to sign that contract, and he 
signs it; he is practically forced to sign it to exist. because this has 
been his calling throughout his whole life. Those contracts. however, 
furnish the employer, when he subsequently wishes an injunction, 
an opportunity to say here is a contractural right, a property right, 
and he argues that as an economic method of asserting his right 
through the contract, and goes into court to sustain his so-called 
right. It is a collateral provision in the contract that does not go 
to the essence of the contract and, of course, they do not care a rap 
about it at the time they enter into the contract, except only in so far 
as it might serve the employer to appear and use it for the purpose 
of an injunction in the Federal court later on. 

Now, this action by injunction would not matter so much if it 
did not affect a great principle, or 30,000 or 40,000 people living 
under such physical conditions as amounts to involuntary servitude. 
There they are, and if it does directly affect so many people in their 
human rights, it is a very substantial matter of inquiry. 
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Now, the same thing was characterized as wholly wrong in the 
case of Bailey v. Alabama, and the fundamental pringiple shorn 
of its abstractions carries out the idea and is exactly the same thin 
in both cases. I do not believe there is an honest point of dif- 
ferentiation between that situation and the situation developed in 
the case of Bailey v. Alabama, to which I want to call your attention, 
Mr. Chairman. 

This case was decided in 1910 in the United States Supreme Court, 
in volume 219, pnge 219. It was a criminal case, wherein the situa- 
tion of an indictment and prosecution under it should be sustained, 
and went before the Supreme Court upon a writ of error to the 
highest court of Alabama. 

There was a statute in force in Alabama, as early as 1896, which 
was that any person who with intent to injure or defraud his ein- 
plover entered into a written contract for service and thereby ob- 
tained from his employer money or other personal property, and 
with like intent and without just cause, and without refunding the 
money or paying for refused to perform the ‘service, could be pun- 
ished as if he had stolen it. 

This statute was subsequently amended in 1907. Prior to the 
amendment, however, the prosecutor, in prosecuting a case under that 
statute, was held to prove the criminal intent as u necessary ingre- 
dient of the offence. The legislature was prompted to make an 
amendment, which. I believe, originated in the same thought—it 
came perhaps from the same source as that from which the so-called 
“ yellow-dog ” contract comes from—the same source, the same eco- 
nomic force behind it: and that section was amended so as to make 
the refusal or failure to perform the service, or to refund the money 
or pay for the property, without just cause, prima facie evidence 
of the intent to injure or defraud. 

And, under that amendment, Bailey, a poor colored man. was 
a aa for obtaining money and having quit and not having re- 

unied it. He was prosecuted and found guilty and was committed 
in jail a great many months—I think, as I remember it, he received 
$1 a day to pay off this penalty, and I think he was imprisoned for 
a couple of vears. 

The court says, quoting the statute: 

And the refusal of any person who enters Into auch contract to perform such 
act or service, or refund such money, or pay for such property, without just 
cause, shall be prima facie evidence of the intent to injure his employer. or 
defraud him. 

There was a rule of evidence in existence in Alabama which pro- 
vided that the uncommunicated thoughts and motives of the defend- 
ant were not admissible in the case, so that before the statute—the 
defendant—they had to prove him guilty; they had to show the 
criminal intent by evidence to convince the Jury bevond a reasonable 
doubt, in addition to the mere fact of im quitting the employment 
and receiving the money.: 

Now, keeping in mind that rule of evidence in Alabama, that the 
uncommunicated purpose or interfion was not admissible—and I 
think that is sustained by the weight of authority, if you have not 
done anything or expressed any thought, it should not be given 
serious we.ght by a jury when you are charged with the commission 
of an offense. 
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Now, with respect to that conviction, they say, in considering 
prima facie evidence: 

Prima facie evidence is sufficient evidence to outweigh the presumption of 
innocence and if not met by opposing evidence to support a verdict of guilty. 
It is such as. in the judgment of the law, is sufficlent to establish the fact; 
and, if not rebutted, remains sufficlent fur the purpose. 


The court held the act unconstitutional, because it compelled them 
to serve in a condition of absolute slavery. For the reason that the 
statute which wiped away the necessity of proving his guilt, it sub- 
jected him to imprisonment upon the bare fact of taking the employ- 
ment and receiving money without paying it back and quitting his 
work. 

I read briefly a paragraph, wherein they say: 

What the State may not do directly it may not do indirectly. If it can not 
punish the servant as a criminal for the mere failure or refusul to serve with- 
out paying his debt, it is not permitted to accomplish the same result by 
creating a statutory presumption which upon proof of no other fact ex\-uses 
him to conviction and puuishment. Without imputing any actual motive to 
oppress, we must consider the natural operation of the statute here in ques- 
tion, and it is apparent that it furnishes a convenient instrument for the 
coercion which the Constitution and the act of Congress forbid; an instrument 
of compulsion peculiarly effective as agaiust the peor and the ignorant, its 
most likely victims. There is no more important concern than to safeguard 
the freedom of labor upon which alone can enduring prosperity be based. The 
provision designed to secure it would soon become a barren form Sf it were 
possible to establish a statutory presumption of this sort, to hold over the 
heads of laborers the threat of punishment of crime, under the name of fraud 
but merely upon the evidence of fallure to work out their debts. The act of 
Congress deprives of effect all legislative natures of any State through which 
directly or indirectly the prohibited thing, to wit, compulsory service to secure 
the payment of a debt may be established or maintained; and we conclude that 
section 4730, as amended, of the Code of Alabama. in so fur as it makes the 
refusal or fnilure to perform the act or service, without refunding the money 
or raying for the property received, prima facile evidence of the commission of 
the crime which the section defines, is in conflict with the thirteenth amend- 
ea and the legislation vuthorized by thut amendment, and is therefore 
invalid. 

Fundamentally, the situation with which you are here confronted, 
is the same as that in West Virginia. What is it? In the West 
Virginia case the employer is permitted to write into the contract a 
collateral matter of no concern for the very purpose of furnishing a 
foundation for injunction. and later, when the injunction is sought 
when the man seeks to exercise his constitutional rights guaranteed 
by the first and thirteenth amendment, he is confronted with the 
contract, which is conceived to be a species of property, which enti- 
tles the emplover to protection. 

Under the thirteenth amendment no condition of involuntary 
servitude shall exist. The amendment deals, Mr. Chairman, wit 
that condition; it does not deal directly with the one act, bat the 
condition of involuntary servitude as an insufficient essential exist- 
ing, and it was written after four years of Civil War, because prior 
to that the service of the negro was thought to be property—at one 
time he was property, actual property; and later, this statute was 
created to prevent, for all times, involuntary servitude, and now, 

ou have in aid of that constitutional provision, the equalities found 
in the first amendment; and the right of freedom of speech, the 
right of petition, and the right of lawful assemblage. 
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Now, freedom of speech, if it amounts to anything, amounts to 
what it sevs, that you may speak freely; in other words, the framers 
of the Constitution conceived the idea that people should have the 
opportunity under our democratic form of government to discuss 
matters. It did not deal with the quality of their discussion, as to 
whether it met with approval, or whether it offended a large number 
of people or a small number of people. I believe it was conceived 
that persons might override that freedom and might abuse it at 
times, but it was conferred upon the people that the freedom of 
people shall not be abridged. 

ow, if there is anything in that, it seems to me that right is 
fixed by the Constitution. If that is so, why can not men meet with 
other men and discuss matters under that right, as they tried to do 
in West Virginia. There, they went to the men and told them their 
services belonged to them. They had joined their own union. They 
did not advocate the destruction of property or the commission of 
crime. It is true that the law recognizes that service as a right, and 
if we continue to view it so under this statute; and the income from 
property, the mere fact that they furnished money, and contracted 
with their men, I suppose that is really interfering with the right to 
make money, but because men unite and combine together that they 
will not. work upon the terms that the employer has foisted upon 
the employees, in that sense it is an interference with property right, 
if that be a property right. But if you conceive that the right o 
the income from labor, or from the combined efforts of a group of 
men is not a property right, why, the whole premise is false in the 
beginning, and the injunction is issued upon no fundamental or 
substantial basis, not upon any recognized legal basis under the law. 

Let us look on the injunction in its actual practice to see what it 
accomplishes. The men, by the denial of the first amendment, the 
relief afforded by it, and the thirteenth amendment, are held just 
as much to £ condition of involuntary servitude as they would be if 
they were working under theconditions as they existed prior to 1860. 
He is a married man; he can not move from the community; he is a 
miner and knows nothing else, so he can not move away from the 
place except. perhaps, to go to some near-by field where conditions 
may be equally bad, so he is held or forced by economic circumstances 
to stay where he is; and if he exercises his right of free speech under 
the first amendmer‘, as in the Pittsburgh Coal cases, he tries to appeal 
to determine what his rights are, you run into that question as to 
whether the rights of landlord and tenant apply to him, under the 
statute. 

If that. be the fundamental purpose of the statutes in such cases, 
and if this man conceives himself to be worthy of relief, desires 
to appeal. setting up a tenancy which the law recognizes and which 
he believes protects him, in case of eviction, he immediately runs 
counter to this injunction. The injunction denies him the right of 
trial by jury. It is heard upon affidavits usually of a lot of people 
who make affidavit in the lawer’s office, and the lawyer writes the 
affidavit ; and if the lawyer is not honest. intellectually honest, and if 
the lawyer takes the facts and distorts them as is commonly done— 
that has been done in a number of cases; I have seen it happen in 
the courts—-if he distorts the affidavit by using his own language ‘so 
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that it does not contain the proper facts as disclosed by the client, 
there is the affidavit and it becomes the basis upon which the 
chancellor acts. 

He is deprived of the right of trial by a jurv; he is deprived of 
affirmative proof by witnesses, and he is deprived of the value and 
Denefit of cross-examination. The courts have said that the right of 
cross-examination is a part of the fundamental law of our jand; 
the right of trial by jury and, when exercised, the right to be con- 
fronted with witnesses against one in open court, and the right to 
cross-examine witnesses in open court are among our fundamental 
rights under our Government. 

owever, all of those things are swept into the wasteba-ket und 
the chancellor acts, finding the man guilty—finds that the in- 
junction shall issue, grants the injunction, and, for a violation of 
the injunction, he usurps the functions of the jury, and finds him 
guilty of contempt. 

Many times if the United States attorney does not act. the court 
issues a rule that the United States attorney shall act, and in many 
instances he combines the finding of the prosecutor and that of the 
judge—and, at all times, combines the function of the jury with his 
own and then he grants the injunction and the circuit court of ap- 
peals puts the finishing touches upon it by saying he is the sole judge 
of the fact in the case. and they will not review the case except for 
a clear abuse of judicial discretion warrants it, which is about one 
case in one hundred thousand. 

So, when the judge has determined the facts, the court of appeals 
has said they do not feel like they can disturb the finding. and that 
they decide the case, in the first instance, on the testimony as pre- 
sented by the affidavits. 

So, continuing to disregard the abstractions and coming down to 
the actual condition that you are facing, you find that they are liv- 
ing—or, at least the people of West Virginia, in thote industrial 
fields—are living in an absolute condition of involuntary servitude, 
and I can not see any rational difference between the facts in the 
case of Bailey v. Alabama and in the situation disclosed bv the testi- 
mony which has been furnished this committee concerning which 
there is such substantial proof. 

I can not see any line of differentiation. If we get away from ab- 
straction, we can see, of course—if you have a different political or 
economic concept of property, why, there is, of course, perhups a 
difference. If the property of the employer, if the right of the 
combined earnings of his plant. on the basis of 10.000 men eimploved, 
covering long hours of service, and covering conditions which they 
had no right to control, is a property right, then of course they are 
combined to correct that situation if allowed. 

There is a deplorable situation which should be corrected. 

Now, the way to correct it is not through the antitrust act or the 
Clayton Act, but rather through independent legislation which will 
not pick out labor as a class, because you run counter to what the 
court said in the case of Truax v. Corrigan, as applied to class legisla- 
tion, which decision rested upon an act or a statute and, of course, 
the inhibition against class legislation as directed to States and not 
the National Government. 


“a. 
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And as I read the Constitution, there is no specific inhibition 
against class legislation on the part of the National Government 
while there is against class fapisletion of the States, for no State 
shall deny the equal protection of the laws. 

But there is a fundamental precept in all legislation that laws shall 
operat. equally, and it is only in the special cases where there is 
found a public necessity for relief on the part of certain classes of 
people that need protection that they may be given that relief under 
- what might be called special legislation for their benefit. Equality 
before the law—class legislation shall not be permitted. There is no 
appeal from the Supreme Court of the United States in those cases 
holding such an act class legislation; and it frequently resolves itself 
not into a question of law, but to a question of economics, of social 
question, and after all a political question, and those things come 
into the decision because those learned men on that bench can not 
be understood to be men of little learning, or that they can be con- 
sidered as acting by other then the highest motives. The funda- 
mental difference in these tive-to-four opinions of the Supreme Court 
rest upon the whole view of life. the whole concept of these rights, 
their social and political differences, those economic differences, upon 
which men inay at all times come to a different conclusion, and when 
they arrive at that conclusion and that conclusion supports the theory 
that the labor of an individual is a property right it justifies the 
exercise of this injunctive power and furnishes sufficient cause for 
government by injunction rather than by laws. 

Now, England has never developed to any extent that social 
view. Eneland has confined her remedies in this matter to the 
effective power of the police and by a resort to the ordinary criminal 
law for protection. and in all of these cases the remedy at law both 
for damages and the remedy in the criminal Jaw to protect and 
guard against breaches of the peace and acts against the destruction 
of property as property is understood. 

Now, I do not think vou can reach this situation any better than 
by the act in question, because the act deals fundamentally with the 
rights of people without anv class legislation—the citizens of the 
United States, at least with the jurisdiction of the chancellor. It 
would seek to prevent the chancellor’s decision, as it has so man 
times been humorously spoken of, as if it depends upon the lengt 
of the chancellor’s foot; and there is a vast weight of argument in 
that, because one man may conceive it to be a humanely right to 
issue an injunction and probably another man may have a wholly 
different opinion. and the dividing line between the question of @ 
political and economical situation is hard to find. Both men are 
right according to their concept. 

Now, the Clayton Act in the United States Supreme Court has 
been so emasculated as to afford no effective relief whatsoever. 
The first question as to protection afforded by the Clayton Act 
came up in the Truax case—the first real consideration of the Clayton 
Act came up in the Duplex Printing Co. case in 1920. Later on 
in the same year it came before the court in the case of Truax v. 
Corrigan, that had to do with an Arizona statute which embodied 
the terms of section 20 of the Clayton Act of Congress. This arti- 
ficial constrution of the Clayton Act reached its maximum develop- 
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ment when you consider the decision of the Supreme Court in the 
Bedford Cut Stane case. 

Now, those tliree cases, the Duplex Printing Co. case, the Truax 
v. Corrigan case, and the Bedford Cut Stone case, show you of what 
little value section 20 of the Clayton Act is. 

Senator Nosris. Now, the Truax case involved the constitutional 
provision of th. statute of Arizona? 

Mr. Martin, Yes, + . 

Senator Noraa. And the Bedford cut stone case involved the in- 
voluntary or secondary boycott? 

Mr. n. Yea. They did not discuss the majority of the 
opinion, the secondary boycott so much as they didé the direct viola- 
tion of the Sherman Antitrust Act, and the effect upon moving the 
stone in interstate commerce, holding that this violation of the 
Sherman Antitrust Act was an improper and unwarranted enforce- 
ment of the interstate commerce laws in interstate trade. 

Senator Norris. Wasn't it the Corrigan case—or the Coal case— 
where they held that, while, incidentally, it interfered with inter- 
state commerce it was quite apparent from the evidence in the case 
that the object that the union had in that case was not an inter- 
ference with interstate commerce, but for the purpose of improv- 
ing their own conditions; that interstate commerce was interfered 
with it is true, but it was only incidental and was not a part of the 
intention of the union in that case, and held there, as I remem- 
ber it—— 

_ Mr. Martin (interposing). That was the Coronado case, wasn’t 


i 

Senator Norns. I am speaking of the Coronado case; that they 
held that tn the Coronado case. 

Mr. Martin. Yes, sir. 

Senator Norris, Can you harmonize that with the boldings in the 
other cases? 

Mr. Martin. It can not be harmonized at all with the Duplex 
case nor with the Bedford cut stone case. The acts there were col- 
lateral to any direct effort to prevent the movement of property 
in interstate commerce_as in the Bedford case. In the Bedford cut 
stone case, the men refused to work upon unfair stone; they did 
not interfere with the contractor, or with the manufacturer who was 
turning out the stone from dealing with any other stone, except 
the stone which was unfair to them; and they were all members of 
the union, and had been for many years members of this central body 
which had in its constitution that provision for binding together 
for their own protection, for self defense. 

There is no proper ground for harmonizing those cases or bring- 
ing them together. It comes back to this question of the length of 
the chancellor’s foot, because it can not be harmonized at all. 

Let me call your attention, if I may, to some of the statements 
in the Duplex case. 

Senator Norars. That is the Duplex Printing Co. case? 

Mr. Martin. The full title of the case is Duplex Printing Press 
Co. v. Deering, et al., reported in 254 U. S. 443. In that case there 
were four or five manufacturers of these huge presses. They cov- 
ered the entire field of supply. 
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The \Duplex Co. had its ‘factory out in Michigan. They entered 
into—or, rather, they refused to enter into—a contract with the 
unions, although all the other printi..g companies, manufacturers of 
the: large presses, of whom there were three or four, had entered into 
the contract with the union. This company refused to do it. 

When a strike was called on their plant in Michigan, the strik- 
ing muchinists were allied with other union members, affiliated 
_ unions, who had occasion to handle the presses after they had come 
to a rest in interstate commerce, in setting them up, and repairin 
them, and keeping them in repair, and moving them, and things o 
that sort. Now that organization, in the sense that it reached sev- 
eral groups of employees who were bound together in the same 
situation economically for their own protection, agreed that they 
would not work or render services on this unfair article. True it 
was &@ cocrcive measure, but it was a defensive measure likewise. 

They were exercising that right not as a mere interloper, subject- 
ing themselves to a violation of the law, but used their combined 
force in an economic measure for their own protection. 

The striking employees in the Duplex case did nothing more than 
that. They did of course approach people in New York, and told 
them that they ought not to work for the employing truck concern 
that hauled the presses; and the union which set the presses up and 
kept them in repair was approached, ind asked to aid in this matter, 
ihat it was of common interest to all; but they committed no acts 
of violencé, and they did not touch the goods physically. The acts 
were acts of omission instead of commission; at least in so far as the 
Duplex Co. was concerned they did not touch them at all. 

ow the majority opinion—— 

Senator Norris (interposing). Were the court divided f 

Mr. Martin. It was a divided court, four to five. 

I said yesterday, and I repeat now, so that you may keep in mind 
the trend of the argument, that in so far as the criticism that this 
bill deprives people of their-propertvy witnout due process of law, 
such conclusion is not justifi , but that the concept of labor being 
propels oe rather, that the right of labor and the income from 

abor is property is within the protection of the bill, because this 
concept of property did not exist prior to 1890; and not until about 
1890 did this concept that labor is property creep into our law. 

Senator Watsn. That is where fam not clear at all. I do not 
really understand the proposition of labor being property. I do 
not understand how it could-be so considered; not that it was con- 
sidered, but how anybod, could consider it, or how anybody pre- 
tends to consider it. 

Mr. Martin. The only thing I can say is the judges in their 
language do say it, and I was about to read you that proposition—— 

nator Norris. I wish you would read that. 

Mr. Martin. It is laid down right here. 

Senator Norris. I do not understand the contentio: that you seek 
to refute. 

Mr. Martin. Let us look right to the opinion. Here was an opin- 
ion in the Duplex case by Mr. Justice Pitney [reading]: 

Tnat complainant's business of manufacturing printing pressea and disposing 


of them in commerce is a property richt entitled to protection against unlawful 
injury or interference; that v restrained access to the channels of interstate 
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commerce is necessary for the successful conduct of business; that a wide- 
spread combination exists to which defendants and the associations repre- 
sented by them are parties, to hinder and obstruct complainant's interstate com- 
merce by the means that have veen indicated; and that as a result of its com- 
plainant has sustained substantial damage to its interstate trade, and is threat- 
ened with further and irreparable loss and damage in the future, etc. Hence 
the right to an injunction is clear if the threatened loss is due to a vivlutiva of 
the Sherman Act as amended by the Claston Act. 

Upon the question of whether the provisions of the Clayton Act forbade the 
grant of an injunction under the circumstances of the present case, the circuit 
court of appeals was divided; the majority holding that ander section 20, “ ver- 
haps in conjunction with section 6,” there could be no injunction. These 
sections are set forth in the margin. Defendants seek to derive from 
them some authority cf their conduct. As to section 6, It seems to 
ts its principal importance in this di-cussion is for what it does not 
authorize, and for the limit it sets to the immunity conferred. The section 
assumes the normal objects of a labor organization to be legitimate, and 
declares that nothing in the antitrust laws shall be construed to forbid the 
existence and operation of such organizations or to forbid their members 
from lawfully carrying out their legitimate objects; anu that such an organiza- 
tion shall not be held itself—merely because of its existence and operation— 
to be an illegal combination or conspiracy in rescraint of trade. 

But there is nothing in the section to exempt such an orgaaization or its 
members from accountability where {: or they depart from its normal and 
legitimate objects and engage in an actual combination or consplracy iu re- 
gtraint of trade. And by no fair or permissible constraction can it be taken 
as authoriziug any activity otherwise unlawful or enubling a normally lawful 
organization to become a cloak for an illegal combination or conspiracy fo 
restraint of trade as defined by the antitrust laws. 


They say: 

Reaching the conclusiun, as we do, that complainant bas a right to an in- 
Janction under the Sherman Act as amended by the Clayton Act. it becomes 
unnecessary to consider whether a like result would follow under the common 
law or local statute; there being no suggestion that relief thereunder could 
be broider than :wat to which comp'ainant is entitled under the acts of Congress. 

One of the great defects in the Clayton law is that it permits an 
issuance of an injunction where irreparable loss, damage, and injury 
is about to occur. Damage to what? That is left silent. The Sher- 
man Antitrust Act furnished the very foundation which, when 
changed to the idea that the rigat to the uninterrupted continuance 
of a business is property, there is the very foundation for the injunc- 
tion, and that is the thing that you will correct if you step outside 
of the range of those laws and establish a basic law, which you have 
the power to do, dealing with the jurisdiction of courts of equity; 
you restore the fundamental right which has been taken from the 
people by the chancellor, ar.1 you come back to the trial by jury. 

I suggested yesterday with the consent of Senator Shipstead, with 
reference to the bill introduced, that you strike out the word “and ” 
and add the word “or,” so that the bill will read “tangible or trans- 
ferable,” so that it will reach every range of property lawfully en- 
titled to the protection of the injunction. 

We say that it will do that when we concede that there is no prop- 
erty right in labor and that it can not be read into the words “ tan- 
gible or transferable.” Now, good will; what happens in the case 
of good will? 

ator Wausy. Can you conceive that that property right is not 
transferable? 

Mr. Marrin. You can, if you will follew the concept of the 
Supreme Court. 
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Senator WaxsH. Just what? ; 

Mr. Martin. Why, the right to the uninterrupted flow of business 
which is—the premise of which comes from the labor of others. 

Senator Watsn. That is what I would like to see. 

Mr. Marti.;. I think, sir, that is a fair statement from the cases. 
The authority for it is found in Spelling on Injunctions. I have not 
a citation of the number of cases in view of the limited range of time 
to go into these matters, but Lewis and Spelling in a recent work on 
‘injunctions, in dealing with this question—— 

Senator Norris. For the purpose of saving time, you went into that 
yesterday quite fully. 

Mr. Martin. I would like to read just one sentence. I would not 
for a moment take the time to read all of ‘t, but I want to call your 
attention to this one paragraph, if I may, Senator. [Reading:]} 

That the bare privilege ot working for wages, doing or conducting a business, 
er pursuing one’s occupation or trade is a yroperty right, or anything more 
or other than a privilege, must be conceded to be new legal doctrine, by all 
who will take the trouble to investigate the subject. And yet that doctrine, by 
repeated and cumulative adjudications, has become firmly established in the 
jurisprudence of the United States. Broadly stated, this right to conduct one's 
business, without ‘vrongeful or injarious interference of others, is asserted to be 
property, or t.coperty right, which will be protected, when necessary by 
injunetive process. 

He says that this has arisen in the last 25 years. 

Senator Warsn. I think that the right to be protected by injunc- 
tive process is quite a different thing from its being property. 

Mr. Martin. Well, I have not come prepared to answer all those 
questions, because I have not had the time, and brought the cases that 
you asked for, but the cases do say that, and I think I can confidently 
say you will find cases dogmatically stating that the right to the 
continued flow of business without interruption—— 

Senator WatsH (interposing). I have the right to travel over a 
public road, and under certain circumstances I can easily conceive 
that an injunction may be ismed restraining a party or preventing 
him from traveling over a public road, but there is no property right 
there that I can see. 

Mr. Martin. That is true. ; 

Senator Waxsu. In other words, it seems to me that it does not 
necessarily follow that, in every case in which an injunction ma 
properly issue, a property righi is necessarily involved. My recol- 

ection is, and I think it 1s Hornbook law, that transferability is an 
essential characteristic of }-roperty. 

Mr. Martin. That is true, cir; but in the limitation that we seek 
to impose upon the injunctive measure, it is limited to tangibility and 
transferability 

Senator Watsn (interposing). Good will is transferable. 

Mr. Martin. Not. in a direct. sense it is not, Senator. 

Senator Wausn. I have an established business, say, and I can 
transfer that business; I can transfer the good will and bind myself 
not to engage in the same business and thus interfere with the good 
will of my transferee to whom I had transferred the good will. 
Could not he be protected by injunction? 

_Mr. Martin. tr do not think it would be necessary to do that, if the 
night that you speak of is so inseparably connected with the business, 


that is, it would eome-—— 
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Senator Warsu (interposing). But I have, for many years, by 
hard work and intelligent and efficient operation established a busi- 
ness, and my physical assets amount to only $100,000, but it gives me 
a return that is a fbhir return on, say, @ million dollars of capital 
ordinarily invested. 

Now, sore one comes along and offers me $1,000,000 for that busi- 
ness, and I am willing to turn it over, but they do not want me to set 

in business on the opposite side of the street and thus compete 
with them, so I contract with them that I will never again engage 
in that business, either directly or indirectly, but I do, as a matter 
of fact, go and set up a business; isn't that a breach of the contract! 

Senator Norrui. Senator, it is only for the purpose of getting at 
the case here. F do not know why you put your illustration as you 
did; I have no Coubt but what no injunction would be issued in that 
particular ces, because you have stated in your illustration that 
you would never set yourself up in business in competition with 
this man. I think on that kind of a case the courts have held no 
injunction should be issued. If it were limited to a reasonable 
time, say, two, four, or five years, he would be entitled to an in- 
junction. 

Senator Watsu. There is no question about that. 

Senator Norris. Let us modify it that way. Then, what have 
you got to say? 

Mr. Mazin. When you look at it that ay it is a condition that 
is inseparable with the business, and you will get with the transfer 


of that business a negative contract, a negative covenant, because . 


that is all it amounts to. You can not deal with the question of 
will, which involves various characteristics, human nature and 
bit, all entering into it. 

Senator Norris. Supposing we pass this law before us, if it be- 
comes a law as you want it, and the case arises which Senator Walsh 
has suggested, with the modification I have put into it, you would 
be enti to an injunction with this law on the statute books. 

Mr. Martin. I think you would, in particular cases. 

Senator Suirsteap. If there was no oth. velief, you would not 
moths relief in an action"for damages; you We'd not have a remedy 
at law. 

Mr. Martin. I think some States require that. 

Senator Noxxis. I think we can agree on this proposition of law 
Senator Walsh suggested, with the limitation of reasonable time, 
that under the existing Jaw you would be entitled to an i barioaaal 
but, supposing we passed this law, would you then be entitled to an 
injunction f 

r. Martin. I think you would. I thirk that is so connected 
with the—— 

Senator Norris (interposing). Isn’t that exc'uded by the definition 
you have made for Broker ’ 

Mr. gar w. I thi _Senator ee — oe oe 
question. It is s ed, whose good will do you transfer? You 
can not transfer pa will which is a latent state of mind, but 
in an established business you transfer it. 

Senator Wars. That is just the point I am making; there does 
not seem to be anything that is transferable, but yet it seems quite 
obvious it is a proper case for injunction. 
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Mr. Martin. I think it is; it is found in the fact that such goqd 
will is inseparable from the business. 

Senator Warsx. The good will being the state of mind in a busi- 
ness, and the disposition of a large number of clients built up by that 
particular class of good will, of course, is quite different from a man 
gt owns a business; that state of mind can not be transferred 
at all. 

Mr. Masztin. No. 

; Senator Watsu. So that whatever therr is there, it is not trans- 
erable. 

Mr. Marti. But, when he sells his business, tha: is the sale of 5s 
thing that is inseparably connected with it, ‘he fact chat it is a going 
concern. 

Senator WansH. That deals with the ;-hvsical assets and the fact 
that the business is a going concern. 

Senator Suipsreap. In the matter of good will, is there not mors 
or less confusion of terms, in stating a thing that is really tran;- 
ferred, which is called “ good will,” such as machinery and tle 
channels by which the business may come in contact with those w'1o 
are transacting the business, and the attitude of mind toward deatug 
with the concern? 

Mr. Martin. I think so; and I do not think if this injunction law 
passes that those cases would be affected, because here the attack upon 
the good will of that business does rot reach the customers to prevent 
those persons from dealing with the continued interrupted flow of 
business. 

Senator Watsn. I simply wanted to Sg ig concept of a new 
oe of property from the year 1890. You will pardon me for 
reaking in. 


Mr. Min Yes. Well, sir, you will find cases, if you will cause 
searches to be made of those decisions, where they did not issue the 
injunction before that time and did not discuss the right of labor as 
property, but as a privilege, a mere privilege that can be built up 
under an accumulative process—— 

Senator WausH (interpoeing) I quite appreciate that; I can un- 
derstand that very well, but I did not quite see how this related to 


the new definition of property. 
Mr. Martin. Wei, only this, that they could never have reached 


out to prevent the exercise of these rights unless they did regard it 
as property. 

nator Watsu. I call your attention to the fact that injunctions 
were issued prior to 1890 in cases where property rights were 


involved. 
Mr. Martin. I think the first one was issued in 1840, in New York, 


touching boycotting, and later in 1860 or 1870. It is apparently a 
new thought, to direct the issuance of an injunction to the continued 
right of the labor of men. 

ou did find them dealing with these incorporeal rights prior to 
1 


890. 
Now, in this Duplex case, I want to call your attention to the dis- 


senting —— 
Senator Watsu (interposing). Will you pardon me for just an- 
other interruption ? 
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‘Mr. Maartin. Yes, sir. os 

Senator Wausu. Under this right to have property moved in inter- 
state commerce, particularly from one State to another, before the 
Constitution was adopted, there was no such right as that. 

Mr. Martin. No. 

Senator Wats. Each State could exclude the products of every 
other State if it saw fit to do so. 

Mr. Martin. Yes, sir. 

Senator Wars. Well, can you then speak of this right to move 
from one State to another as a property right at all? 

Mr. Martin. I do not think you can. 

aes Watsn. That is a right Congress could take away from 
them. 

Mr. Martin. I think so. ; 

Senator Wats. The Constitution forbids even Congress to deprive 
a man of his property without due process of law; and, of course, 
ih all these cases injunctions are issued to protect that right of 
moving property in interstate commerce, so I think it is easily 
demonstrable that the right to move property in interstate com- 
merce is not 8 property right. That is a right granted by statutory or 
constitutional amendment, so there is another case in which injunc- 
tions are issued not to protect the property at all, but to protect a 
right to remove the property. 

r. Marin. That is true. 

Senator Warsn. It seems to me to change the definition of prop- 
erty would not in anywise affect the issuance of an injunction to 
protect that right, seeing that it is not property. 

Mr. Manttn. It seems to me that the right to remove property in 
interstate commerce is a question almost on the same basis as the 
right of the continued habit to deal with you; it is 90 inseparably 
connected with the thing itself—a fair and proper exercise of the 
right to protect the physical thing which moves in interstate 
commerre. 

Now, thut thing moves in interstate commerce and comes to rest; 
and as long as the act is directed to that thing, touching it, to pre- 
vent the uninterrupted ftow from that place to this place [illustrat- 
ing], across State lines, is so much a part of the thing iteelf, a right 
to the thing, that it is an intangible right; it is a right 
attached to that commodity. and the Congress may properly protect it 
by injunction, and I think that right is a transferable right. I think 
that comes within the definition. 

*_ Senator Warsi. I simply raised the question with reference to the 
definition of property that you seek to reach. 

Mr. Marvin. It seems to us that is or would come within the 
definition of property in its truest sense. 

Senator Nurnis. Can you conceive_of being able to transfer any- 
thing if it is not property ? 

r. Martin. The proper conception of property is that it should 
be capable of transfer. 

Senator Norris. Whatever we may call this right, whether it is 
property or anything else. If it is true that you can not transfer 
something that is not property, then it seems to me it must follow 
when you transfer your business that it is property, because you do 
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transfer it. Courts will prevent, by injunction, the man who sold it 
to you from sara py Ser contract by into the same business 
within.e reasonable h of time. If that be true, then I should 
think it would follow if we pass that iavv, in the case we have been 
talking about, that you would still be entitled to an injunction, just 
98 you are now. 
ar ete I gla you would. ee 

nator Norns. Without going into any nicety of what is Property 

and what is not, the facts are that you have transferred something. 


Mr. Masti. Yes, sir. 

Senator Noanss, And the court protects you in it, and therefore 
it is transferable. 

Mr. Martin. Yes, sir. 

Senator Norwus. And if it is transferable, then this proposed bill 
wartld protect it. 

Mr. Marrin. Yes, sir. 

Now, let me read a moment from this ins case, from the dis- 


senting opinion by Justice Brandeis [reading 


As to the rights at common law: Defendants’ justification is that of self- 
interest. They have suppuried the strike at the employer's factory by a strike 
elsewhere against its product. They have injured the plaintiff, not malicfously, 
but in self-defense. They contend that the Duplex Co.'s refusal tu deal with 
the machinists’ union and to observe its standards threatened the interests 
not ouly of suck union members ns were its factory employees, but even more 
of ali members of the several atfillated unlons employed by plaintiffs com- 
petitors and by others whose more advanced standards the plaiitiff was, in 
reality, attacking: and that none of the defendants and no person whom 
they ure endeavoring to induce to refrain from working in connection with the 
setting-up of presses niade by plaiatiff is an outsider and interloper. In other 
words, that the contest between tue company and the machinists’ union 
involves vitally the Interest of every person whose couperatlon is sought. 
May not all with a commun interest join In refusing to expend their labor 
upon articles whose very production constitutes an attack upon thelr stand- 
ard of living and the institution which they are convinced suppurts it?) Apply- 
ing common luw principles the answer should, in my opinion, be: Yes, if 
a8 a matter of fact those who sg couvperate have a common interest. 

When centralization in the control of business brought its corresponding 
centralization in the organization of working men, new facts had to be 
appraised. A single employer might, as in this case, threaten the standing of 
the whole organizatiou and the standards of all its members; and when he 
did so the union, in order to protect itself, would naturally refuse to work 
on his materials wherever found. When such a situation was presented to the 
courts, judges concluded that the interveation of the purchaser of the materials 
established an insulation through which the direct relationship of the employer 
and the working men did not penetrate; ond the strike against the material 
was considered 4 s:rike agaiost the purchaser by unaffected third parties. 

But other courts, with better appreciation of the facts of industry, recog- 
nized the unity of interest throughout the union, and that, in refusing to work 
ou materials which threatened it, the union was only refusing to aid in 
destroying itsclf. 

So, in the case at bar, deciding a question of fact upon the evidence intro- 
duced and matters of common knowledge, I should say, as the two lower 
courts apparently have said, that the defendants and those from whom they 


’ gought cooperation have a common interest which the plaintiff threatened. 


atthe 


This view is in harmony with the views of the Court of Appeals of New York. 

For in New York, although boycotts like that in Loewe v. Lawler, are illegal 

because they are conducted not against the product but against those who deal 

in it and are carried out by a combination of persens not united by common 

interest but only by sympathy; it is lawful for all members of a union by 

Spomeres employed to refuse to handle materials whose production weakens 
e union. ' 
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The volyntary on of a rule not to work on nonunion made material and 
ita enforcement ene ba hg al or Dag aust A sy a ha 
ment in a particular case. & a determination differs entirely from a 


er pice A a lt as ingen ype Abc ened lt gg lt ppt tim mad 
aoe. Dernoee, (0 deetrey. ne good will or business of such dealer or manufac- 


Now, I do not want to take up — time, oe ogee it is 
after 12 o'clock. I will conclude, Mr » by saying ying this, 
that in the Truax case the court (the < opinion by a divided court), 
came to the conclusion that section 20 of the Clayton Act is not 
invalid, but that the statutes adopted by the State uPA Arizona were 
illegal an and deprived those of their pro perty rights. 

tor Norris. It is a o'clock. t ave to be on 
the floor of the Senate, and we wil have to go 

Mr. Manrm. Mr. Chairman, I thank a for giving me this 
opportunity of being heard, and I trust that I have been able to offer 
— Ges ts the committee which may be useful. 

(Wheretipon, at 12.05 p. m., March 29, 1928, the bearing was. 
concluded.) 


